10

11

12

13

14

15

16

17

18

19

20

BOARD BILL NO. _228  INTRODUCED BY ALDERMAN STEPHEN CONWAY

An Ordinance recommended and approved by the Board of Estimate and Apportionment
authorizing and directing the Director of Airports and the Comptroller of The City of St. Louis (the
“City”) to enter into and execute, on behalf of the City, the Lambert-St. Louis International Airport®
(*“Airport”) First Right of Refusal Agreement No. AL-319 (the “Agreement”), between the City and
Brownsville International Air Cargo, Inc., doing business as Bi-National Air Cargo Terminals, a
corporation organized and existing under the laws of the State of Texas ("BIAC"), granting to BIAC
a first right of refusal to lease certain premises at the Airport commonly known as Cargo Building
No. 3 as more fully described in the Agreement, subject to and in accordance with the terms,
covenants, warranties, and conditions of the Agreement, which was approved by the Airport
Commission and is attached hereto as ATTACHMENT “1” and made a part hereof; and containing
a severability clause and an emergency clause.

BE IT ORDAINED BY THE CITY OF ST. LOUIS AS FOLLOWS:

SECTION ONE. The Director of Airports and the Comptroller for The City of St.
Louis (the "City") are hereby authorized and directed to enter into and execute, on behalf of the City,
the Lambert-St. Louis International Airport (“Airport”) First Right of Refusal Agreement No. AL-
319 (the “Agreement”), between the City and Brownsville International Air Cargo, Inc., doing
business as Bi-National Air Cargo Terminals, a corporation organized and existing under the laws
of the State of Texas ("BIAC"), granting to BIAC a first right of refusal to lease certain premises at
the Airport commonly known as Cargo Building No. 3 as more fully described in the Agreement,

subject to and in accordance with the terms, covenants, warranties, and conditions of the Agreement,
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which was approved by the Airport Commission and is to read in words and figures substantially as
set out in “ATTACHMENT *“1”, which is attached hereto and made a part hereof.

SECTION TWO.  The sections or provisions of this Ordinance or portions thereof
shall be severable. In the event that any section or provision of this Ordinance or portion thereof
is held invalid by a court of competent jurisdiction, such holding shall not invalidate the
remaining sections or provisions of this Ordinance unless the court finds the valid sections or
provisions of this Ordinance are so essentially and inseparably connected with, and so dependent
upon, the illegal, unconstitutional or ineffective section or provision that it cannot be presumed
that the Board of Aldermen would have enacted the valid sections or provisions without the
illegal, unconstitutional or ineffective sections or provisions; or unless the court finds that the
valid sections or provisions, standing alone, are incomplete and incapable of being executed in
accordance with the legislative intent.

SECTION THREE. This being an ordinance for the preservation of public peace,
health, or safety, it is hereby declared to be an emergency measure as defined in Article 1V,
Section 20 of the City Charter, and shall become effective immediately upon approval of the

Mayor of the City.
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ATTACHMENT 1

LAMBERT-ST. LOUIS INTERNATIONAL AIRPORT®

BROWNSVILLE INTERNATIONAL AIR CARGO, INC.

FIRST RIGHT OF REFUSAL AGREEMENT NO. AL - 319

10-22-13





AIRPORT NUMBER AL-319

LAMBERT-ST. LOUIS INTERNATIONAL AIRPORT
FIRST RIGHT OF REFUSAL AGREEMENT

THIS FIRST RIGHT OF REFUSAL AGREEMENT is made and entered into as of the  day
of , 201 (“Effective Date”) (the “Agreement”) by and between the City of St.
Louis, a municipal corporation of the State of Missouri and the Grantor of the First Right of
Refusal (“City” or “Grantor”) and Brownsville International Air Cargo, Inc., doing business as
Bi-National Air Cargo Terminals, a corporation organized and existing under the laws of the
State of Texas, the Receiver of the First Right of Refusal (“BIAC” or “Grantee”).

WITNESSETH THAT:

WHEREAS, The City owns, operates and maintains an international airport known as
Lambert-St. Louis International Airport® (“Airport”), located in the County of St. Louis,
Missouri, under the authority of Chapter 305 of the Revised Statutes of Missouri (2000) and
Chapters 18.08 and 18.12 of the St. Louis City Revised Code;

WHEREAS, BIAC previously has entered into a contract with the City of Brownsville, a
municipal corporation located in Cameron County, Texas, for development and exclusive
operation of a dual-customs international air cargo terminal by BIAC at the Brownsville/South
Padre Island International Airport (“Brownsville Airport”) for air cargo from and to the United
Mexican States (“Mexico”);

WHEREAS, BIAC has experience and expertise in negotiating with representatives of
the Ministry of Finance and Public Credit and the Servicio de Administracién Tributaria of
Mexico, and of the United States Customs and Border Protection Agency and the Department of
Homeland Security, for the development and operation of dual-customs (US/Mexico) facilities
at the Brownsville Airport;

WHEREAS, BIAC has represented that it has the capability to develop and operate a dual
customs international air cargo terminal facility at the Airport;

WHEREAS, the City and BIAC have entered into discussions and negotiations regarding
BIAC development and operation of a dual customs international air cargo terminal facility
(“Dual Custom Facilities”) within certain premises at the Airport (the “Leased Premises”) for
air cargo from and to Mexico; and

WHEREAS, the City has determined that it is in the City’s and the Airport’s best interest
to grant BIAC a first right of refusal, as set forth herein, to lease certain premises located at 9817
Air Cargo Road, Lambert-St. Louis International Airport, St. Louis, Missouri, 63145, also
known as Cargo Building #3, consisting of approximately 20,247 square feet, and 22,918 square
feet of adjoin unenclosed space (the “Leased Premises™”) all as shown on EXHIBIT “A”
entitled “Description of Leased Premises Subject to First Right of Refusal”, which is attached
hereto and incorporated herein.





NOW, THEREFORE, for and in consideration of the payment by BIAC to the City of the
sum of One Dollar ($1.00) and other valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the City and BIAC hereby agree as follows:

Section 1. Except as expressly provided for herein, in the event that the City receives an
offer from any person or entity to lease the Leased Premises (“Offer”), which the City is
prepared to accept, then the City shall forthwith send to BIAC notice in writing of its desire or
intention to lease the Leased Premises accompanied by a copy of the Offer and a copy of the
“Lease Agreement” for the Leased Premises that such person or entity is willing to execute
(together, “Notice of Offer”).

Section 2. Following receipt of the Notice of Offer, BIAC shall have thirty (30) calendar
days within which to give the City notice that it desires and agrees to so lease the Lease Premises
on substantially the same terms and conditions as are contained in the Lease Agreement (“Intent
to Lease Notice”), provided that:

(a) if BIAC shall have given an Intent to Lease Notice, BIAC shall also timely, within
forth-five (45) calendar days after the date of receipt of the Notice of Offer, enter into and
cxecute the Lease Agreement included in the Notice of Offer and provide the City with
such documents, instruments and certificates as may be requested by the City in
accordance with the provisions of the Lease Agreement; or

(b) if BIAC shall not have given an Intent to Lease Notice within the time provided
and/or fails or refuses to timely enter into, executed, and deliver the Lease Agreement
and/or provide the required documents, instruments, and certificates as stated in this
Section 2, then BIAC shall be deemed for all purposes to have refused to lease the Leased
Premises; and

(¢) In the event that BIAC elects not to lease, or fails or refuses to lease, or is deemed to
have refused to lease the Leased Premises, then the City may accept the Offer and
proceed to lease the Leased Premises but only at the price and on and in accordance with
substantially the same terms and conditions contained in the Lease Agreement and
provided that, if the transaction contemplated by the Offer is not completed within a
period of one hundred and fifty (150) calendar days after the expiration of the last day
upon which BIAC had the right to give an Intent to Lease Notice, then the City shall not
thereafter lease the Leased Premises, unless and until it again complies with the
provisions of this Agreement.

Section 3. Subject to and in accordance with the City’s Charter, ordinances, and codes, full
execution of the Lease Agreement between the City and BIAC effected pursuant to the
provisions of this Agreement shall be completed no later than one hundred and twenty (120)
calendar days after the receipt of the Lease Agreement properly executed by BIAC along with
the requested documents, instruments and certificates as provided for in Section 2, unless
otherwise agreed to by the City and BIAC in writing. Notwithstanding the previous sentence,
BIAC acknowledges, stipulates, and agrees that the Lease Agreement must be approved by the
City’s Airport Commission, Board of Estimate and Apportionment and authorized by the City’s





Board of Aldermen before it can be fully executed by the City.

Section 4. Notwithstanding any other provision in this Agreement, BIAC acknowledges,
stipulates, and agrees that the City shall have the right to lease all or any portion of the Leased
Premises to any person or entity without triggering BIAC right or obligations under this
Agreement, provided such lease agreement reserves for the City the right to terminate said lease
agreement without cause by giving ninety (90) calendar days notice or less and provided such
lease terms do not negatively impact the rights or obligations granted to BIAC under this
Agreement.

Section 5. The rights granted to BIAC under this Agreement are personal to BIAC.
Accordingly, the BIAC may not sell, assign or otherwise transfer any of its rights or obligations
under this Agreement without the prior written consent of the City, which consent may be
conditioned or withheld at the sole and absolute discretion of the City.

Section 6. The term of this Agreement will begin on the first day of the month after the
Effective Date (the “Commencement Date”) and shall continue for thirty-six (36) consecutive
months (“Initial Term”), unless otherwise sooner terminated as provided for herein. The
Director, on behalf of the City, and BIAC may extend the Initial Term for up to an additional
twelve (12) consecutive months (“Additional Term”) in writing, without a formal amendment
to this Agreement.

A. Termination Without Cause. The City or BIAC may terminate this Agreement at any
time during the term of this Agreement without cause by giving not less than ninety (90)
calendar days’ written notice to the other party with no liability whatsoever to any party.

B.  Termination By Mutual Consent. This Agreement, or any portion hereof, may be
terminated at any time during the term of this Agreement by mutual consent of the parties
in writing with no liability whatsoever to either party.

C. Breach/Default.  If any party to this Agreement breaches any term, covenant,
condition, or provision of this Agreement or defaults in performing any of its obligations
under this Agreement, the non-defaulting party will give written notice of the default to the
defaulting party. Unless such default is corrected within sixty (60) calendar days after such
notice, the Agreement will automatically terminate at the end of said cure period; provided,
however, that any such breach or default which can be cured, but which cannot with due
diligence be cured within such sixty (60) day period, shall not give rise to the non-
defaulting party’s right to terminate this Agreement if corrective action is instituted by the
breaching party within such sixty (60) day period and diligently pursued until the failure or
breach is corrected or cured. The parties acknowledge, stipulate, and agree that the non-
defaulting party’s sole remedy at law and in equity for any default, breach, or failure in
performance hereunder will be for the non-defaulting party to terminate this Agreement as
provided for herein. In no event will either party to this Agreement be entitled to specific
performance or any monetary damages of any kind whatsoever including, without
limitation, attorneys’ fees, litigation expenses, or actual, special, consequential, or
incidental damages.






Section 7 General Provisions:

A. No Personal Liability. No director, officer, employee, or agent of BIAC or the City
shall be charged personally or held contractually liable by or to any other party under any
term or provision of this Agreement or because of any breach hereof or because of its or
their execution of this Agreement. Any complaint brought against the City relating to
any aspect of this Agreement shall be brought against the City and not against named
individual respondents.

B. Governing Law and Forum Selection. This Agreement is made and entered into in
the State of Missouri, and Missouri law shall govern and apply to this Agreement. Any
cause of action, claim, suit, demand, or other case or controversy arising from or related
to this Agreement shall be brought only in a federal or state court located in the City of
St. Louis, Missouri. BIAC and the City hereby admit and consent to the jurisdiction and
venue of such courts. The provisions of this Section 7.B shall survive the expiration or
termination of this Agreement.

C. Notice. Except as otherwise expressly provided in this Agreement, all notices,
including, without limitation, the Notice of Offer and Intent to Lease Notice, and all
notifications, requests, authorizations, approvals, demands, waivers, extension in time of
performance, and consents provided for hereunder shall be in writing and shall be
delivered personally, or shall be sent by overnight mail, or shall be sent by United States
registered or certified mail, return receipt requested, postage prepaid, and, shall be
addressed to the parties at the respective addresses set forth below. A party may change
its address for receipt of notice by service of notice of such change in accordance
herewith. Notice shall be deemed made, given, or received as follows: (i) if delivered by
personal service, when delivered to the addressee; (ii) if by overnight mail, the next
business day; and (iii) if by certified mail, three days after being deposited in the mails,
postage prepaid and properly addressed.

If to the City, to: Airport Director
Lambert-St. Louis International Airport
10701 Lambert International Boulevard
St. Louis, MO 63145

with a copy to the Airport Properties Division Manager and the Airport Planning and
Development Manager at the same address.

If to BIAC, to: Mr. Ricardo F. Nicolopulos, CEO & President
Brownsville International Air Cargo, Inc.
c/o 4813 Lakeway Drive
Brownsville, Texas 78520-9234.





D. Force Majeure.

(1) Neither party hereto shall be liable to the other for any failure, delay, or
interruption in performing its obligations hereunder due to acts, events or conditions
beyond its control, including acts of God, weather conditions, shortages of energy or
materials, embargoes, riots, rebellions, sabotage, acts of a public enemy, war, terrorism,
insurrection, strikes, boycotts, picketing, slow-downs, work stoppages or other labor
actions affecting the rights or obligations of the City or BIAC, hereunder, their respective
agents, contractors or subcontractors, except to the extent that such failure, delay or
interruption directly or indirectly results from failure on the part of the City or BIAC, as
applicable, to use reasonable care to prevent, or make reasonable efforts to cure, such
failure, delay or interruption.

(i1) Neither the City nor BIAC shall be obligated to supply any service if and to
the extent and during any period that the supplying of any such service or the use of any
component necessary therefore shall be prohibited or rationed by any law, ordinance,
rule, regulation, requirement, order or directive of any federal, state, county, City, or
municipal government having jurisdiction.

E. Invalid Provisions. If any covenant, condition, or provision in this Agreement is
held to be invalid, illegal, or unenforceable by any court of competent jurisdiction, or
conclusively determined to be inconsistent with federal law, such covenant, condition, or
provision shall be deemed amended to conform to applicable laws so as to be valid or
enforceable or, if it cannot be so amended without materially altering the intention of the
parties, it shall be stricken. If stricken, all other covenants, conditions and provisions of
this Agreement shall remain in full force and effect provided that the striking of such
covenants, conditions or provisions does not materially prejudice either the City or BIAC
in its respective rights and obligations contained in the valid covenants, conditions, or
provisions of this Agreement.

F. No Waiver. No provision of this Agreement shall be deemed to have been waived by
either party unless such waiver is in writing, signed by the party making the waiver and
addressed to the other party, nor shall any custom or practice that may evolve between
the parties in the administration of the terms of this Agreement be construed to waive or
lessen the right of either party to insist upon the performance of the other party in strict
accordance with the terms of this Agreement.

G.  Construction of Agreement. The parties hereto acknowledge that they have
thoroughly read this Agreement, including any exhibits or attachments hereto and have
sought and received whatever competent advice and counsel was necessary for them to
form a full and complete understanding of all rights and obligations herein..

H. Timing. The parties expressly agree that time is of the essence in this Agreement.
Failure by a party to complete performance within the time specified, or within a





reasonable time if no time is specified herein, shall relieve the other party, without
liability, of any obligation to accept such performance.

. Entire Agreement. This Agreement, including the attached exhibits, embodies the
entire agreement between BIAC and the City relating to the subject matter hereof, and
supersedes all prior agreements and understandings, written or oral, express or implied,
between BIAC and the City relating thereto.

J. Required Approvals. When the consent, approval, waiver, certification, or extension
in time of performance of other party is required under the terms of this Agreement,
unless otherwise expressly stated herein (an “Approval”), the Approval must be in
writing and signed by the party making the Approval. Whenever the Approval of the City
or the Director of Airports (“Director”) is required, the Approval must be from the
Director, which action the Director may take subject to applicable laws, regulations and
ordinances of the City, and in the best interest of the City and the traveling public.
Whenever the Approval of BIAC is required, the Approval must be from the Mr. Ricardo
F. Nicolopulos, CEO & President of BIAC or his/her authorized or designated
representative.

K. Withholding Required Approvals. Unless otherwise expressly provided for herein,
whenever the approval of the City, or Director, or of BIAC is required herein, no such
approval shall be unreasonably requested, delayed, or withheld. The parties hereto shall
cooperate with each other in all aspects and use reasonable efforts to reach consensus and
expedite any review.

L. Binding Contract; Counterparts/Facsimile Signatures. This Agreement shall become
effective and binding only upon the execution and delivery hereof by the City and BIAC.
This Agreement and any companion document referred to herein, may be executed in any
number of counterparts, each of which shall be original, but all of which together shall
constitute one document or instrument, and it shall constitute sufficient proof of this
Agreement to present any copy, copies, electronic copies or facsimiles signed by the
parties hereto.

M. No Third Party Beneficiaries. This Agreement is for the sole benefit of the parties
hereto and their assigns, and nothing herein expressed or implied should give or be
construed to give to any person or entity other than the parties hereto and their assigns
any legal or equitable rights hereunder.

N. Amendment. Except as expressly provided for herein, this Agreement may only be
amended by written agreement, duly authorized and executed by all signatories to this
Agreement. It being understood that except as expressly provided for herein any
amendment to this Agreement must be approved by the City’s Airport Commission and
its Board of Estimate and Apportionment and authorized by a City ordinance approved
by the City’s Board of Aldermen.

O. Subordination. This Agreement shall be subordinate to the provisions of any existing
or future agreements between the City and the United States Government or





governmental authority, relative to the operation or maintenance of the Airport, the
execution of which has been required as a condition precedent to the granting of federal
funds or the approval to impose or use Passenger Facility Charges (“PFCs™) for the
improvement or development of the Airport. BIAC shall not cause the City to violate any
assurance made by the City to the United States Government in connection with the
granting of such federal funds or the approval of such PFC’s. All provisions of this
Agreement shall be subordinate to the rights of the United States of America to operate
all of the Airport or any part thereof during time of war or national emergency. Such
rights shall supersede any provisions of this Agreement inconsistent with the operation of
the Airport by the United States of America.

P.  Modifications Required by FAA. In the event that the Federal Aviation
Administration (FAA) requires, as a condition precedent to granting of funds for the
improvement, development, or expansion of the Airport, or for the approval to impose or
use PFCs, modifications or changes to this Agreement or determines this Agreement to
be inconsistent with the City’s grant assurances, current or future, or the City’s PFC
obligations, BIAC agrees to consent to such amendments, modifications, or changes to
this Agreement, as may be necessary or required to enable the City to obtain said funds or
to comply with the City’s grant assurances or PFC obligations; provided however that
BIAC shall have the right to terminate this Agreement at its option without cause as
provided for in Section 6.A above.

Q. Time is of the Essence. The parties hereto expressly agree that time is of the essence
in this Agreement. Failure by a party to complete performance within the time specified,
or within a reasonable time if no time is specified herein, shall relieve the other party,
without liability, of any obligation to accept such performance.

[Signature pages to follow.]





IN WITNESS WHEREOF, the parties hereto for themselves, their successors and assigns, have
executed this Agreement the day and year first written above (the “Effective Date™).

BROWNSVILLE INTERNATIONAL AIR CARGO, INC.

BY:

Name:

Title:

Date:






IN WITNESS WHEREOF, the parties hereto for themselves, their successors and assigns, have
executed this Agreement the day and year first written above (the “Effective Date”).

Pursuant to City Ordinance No. approved 2013,

The foregoing Agreement was approved by the Airport Commission at its meeting on the
day of , 2013

THE CITY OF ST. LOUIS:

BY:
Commission Chairman Date
and Director of Airports

APPROVED AS TO FORM ONLY BY: COUNTERSIGNED BY:

City Counselor Date Comptroller Date

The City of St. Louis

ATTEST TO BY:

Register, Date
The City of St. Louis

The City of St. Louis

The aforegoing Agreement was approved in substance by the Board of Estimate and
Apportionment at its meeting on day of , 2013

Secretary, Date
Board of Estimate & Apportionment
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