BOARD BILL NO. 416 INTRODUCED BY ALDERMAN VILLA,
ALDERWOMAN KATHLEEN HANRAHAN, ALDERWOMAN JENNIFER FLORIDA
An ordinance recommended by the Board of Public Service, authorizing and directing the Mayor
and Comptroller to enter into and execute, on behalf of the City, a Wi-FI Access Agreement
("Agreement") between the City of St. Louis (the "City") and SBC Internet Services, Inc. (a
California corporation), d/b/a AT&T Internet Services ("the Company") pursuant to which
Company will access and use City property, as defined in the Agreement, to construct and operate a
wireless broadband internet access system for public use and to provide free and fee wireless
broadband internet access, on terms and conditions set forth in the Agreement, a form of which is
attached hereto, marked Exhibit 1 and incorporated herein by reference.

BE IT ORDAINED BY THE CITY OF ST. LOUIS, AS FOLLOWS:

SECTION ONE. The Mayor and Comptroller are hereby authorized and directed to enter
into, execute and deliver, on behalf of the City of St. Louis (the "City"), a Wi-Fi Access Agreement
("Agreement™) between "the City" and SBC Internet Services, Inc., d/b/a AT&T Internet Services
(the "Company™) pursuant to which the Company will access and use City Property, as defined in
the Agreement, to construct and operate a wireless broadband internet access system for public use
and to provide free and fee wireless broadband internet access, on terms and conditions set forth in
the Agreement, in substantially the form attached hereto as Exhibit 1, which is incorporated herein

and made a part of this ordinance by this reference.
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WI-FI ACCESS AGREEMENTBY AND BETWEEN
City of St. Louis, Missouri
AND
SBC Internet Services, Inc.

This Wi-Fi Access Agreement (this “Agreement") is made and entered into as of
the _ day of ___, 200_ (the "Effective Date"), by and between the City of St. Louis,
Missouri (“City”) and SBC Internet Services, Inc., d/b/a AT&T Internet Services
("Company"). City and Company may be referred to herein individually as a "Party" and
collectively as the "Parties".

RECITALS

A Company is a provider of wireless internet broadband access services and equipment.

B. City hereby authorizes Company to access and use City Property, as defined and in the
manner provided below, to construct and operate a wireless broadband internet access
system for public use (the “System”) and to provide free and fee wireless broadband internet
access (the “Services”) during the term of this Agreement.

C. City owns, operates, and maintains street light standards and traffic light standards and other
related equipment ("Street Light Poles”). City also owns, or otherwise controls access to,
certain buildings, water towers and other structures (“City Buildings”). These Poles and
Buildings are located on real property that City either owns or to which City maintains
access. Said Street Light Poles and City Buildings are referred to collectively herein as “City
Property”.

D. Company may attach Company’s communications equipment related to the System (“System
Equipment”) to City Property and use the associated electrical power to install, operate and
maintain the System and provide Service, in the manner described in the Pole Attachment
Standards Document attached hereto as Exhibit A and incorporated herein by this reference.
Because it is impractical to execute a separate permit application in each instance that
Company desires to use City Property, it is the intent of the Parties that this Agreement shall
control such permitting process and shall serve as the all-inclusive agreement regarding such
use of City Property, for the duration of this Agreement.

E. Company intends to provide a level of both “Free” Wi-Fi Service (ad supported) and an
upgraded “Fee” based service capability at the option of individual users.





AGREEMENT

In consideration of the above-referenced recitals and the following mutual covenants,
agreements, and obligations of the Parties, Company and City agree as follows:

INCORPORATION OF RECITALS AND EXHIBITS

The foregoing recitals and attached Exhibits are incorporated herein as though
fully set forth.

PROVISION OF SYSTEM AND SERVICES

Inaccordance with the terms and conditions contained herein, including City’s agreement to
waive all permit fees under the Pole Attachment Standards Document for the use of City
Property for System Equipment, Company shall design, build, install, implement, operate
and administer the System and provide the Services during the term of this Agreement in the
manner provided in this Agreement and the attachments hereto. The detailed description of
the System and the Services are set forth in the Exhibits herein.

USE OF CITY PROPERTY

City hereby authorizes Company to place System Equipment on City Property, all as further
provided in the Pole Attachment Standards Document. Company shall use and access City
Property in such manner as not to interfere with other services provided from or on such City
Property.

SYSTEM EQUIPMENT DEPLOYMENT AND REPORTING

Beginning two (2) weeks prior to the initial installation of System Equipment on City
Facilities, and every two (2) weeks thereafter until the System has been fully installed, as
stated herein, AT&T will provide the City a status report and updated schedule of
deployment. This report and schedule shall include, at a minimum, the location of specific
City Facilities and the description of the specific System Equipment attached or to be
attached. The Parties agree to meet regularly to review progress and resolve issues, such
meeting may be held telephonically. City shall have the right to review Company’s
installation of equipment onto City Property, and City shall notify the Company of any
required changes in the Deployment Plan., if such is inconsistent with the schedules
provided. Promptly upon such notification, Company shall correct any deviations so that said
equipment and its installation complies with the methods previously provided to City. City
shall also have the right to inspect the actual installation of System Equipment for
conformance with the Deployment Plan, Exhibit C, and Company shall correct any
deviations from the Deployment Plan promptly upon notice from the City.

COORDINATION WITH THIRD PARTIES





Company may not interfere with any pre-existing rights of third parties who may have access
to or benefit from any City Property used by Company, provided Company has prior notice
of such other third parties by City. Except for any provision of electrical power on City
Property used by Company, Company and City will jointly cooperate with other third party
users any work that may be required by the third party users to accommodate Company's
proposed work.

ACCESS

For the term of this Agreement, Company is authorized to use any easements of City and
public rights of way for access to City Property to which System Equipment is attached
pursuant to this Agreement. The right to access the City Property granted by this Agreement
is non-exclusive and shall not be construed as a limitation on City’s ability to contract with
other companies.

OWNERSHIP OF SYSTEM

Except as otherwise set forth in this Agreement, as between City and Company, Company
shall retain title to the System, including the System Equipment, and each device and
component thereof. No portion of the System or any System Equipment shall become a
fixture unless Company expressly agrees otherwise in writing. Neither City nor any third
party shall gain any ownership rights in or to the System or the System Equipment, or in any
intellectual property rights in or to the System or the System Equipment, in whole or in part.
Without Company’s prior approval, City will not translate, modify, disassemble, or reverse
engineer the System or the System Equipment or create derivative works based on any
portion of the System, the System Equipment, or any Company Information or authorize or
permit others to do so. Company will retain ownership of all intellectual property rights and
ownership of all documents, data, studies, surveys, maps, models, photographs, designs,
diagrams, System Equipment, software, reports or other materials or Information prepared by
Company or its subcontractors resulting from this Agreement.

CONDITIONS FOR SERVICE

City recognizes that Company’s provision of Service shall depend on items provided by City
or third parties and on other factors outside Company’s control, including access to sufficient
City Property, the provision of adequate electricity to the System Equipment, prospective
users’ having the appropriate equipment on their personal computers, interference, etc.

INSTALLATION AND MAINTENANCE OF SYSTEM EQUIPMENT

Company shall, at its own sole risk and expense, install and maintain System Equipment on
City Property in safe and good repair and in accordance with the requirements of all
municipal, state and federal laws, ordinances and regulations including the National
Electrical Codes and all local modifications and regulations. As part of providing suitable
City Facilities for use herein, City shall also, at no cost to Company, provide electricity to





10.

11.

12.

13.

14.

Company on such City Property to power the System Equipment in such amounts and in
such form as already exists and is already available on such Property..

IDENTIFICATION OF SYSTEM EQUIPMENT

Company shall identify the System Equipment newly installed or serviced at each City
Facility used by Company by means of a marking method mutually agreed upon by the
Parties. Company shall provide City a Company contact telephone number to enable City to
report any concerns regarding the System Equipment. In the event that City reports such
concerns to Company, Company shall promptly respond to such call(s).

RESERVATION OF RIGHTS

City reserves the right to use, operate and maintain City Property, provided that City shall
give Company fifteen (15) days advance notice of any non-emergency work which affects
Company's System Equipment.

NO OWNERSHIP OR VESTED INTEREST IN CITY PROPERTY CREATED

No use of any City Property permitted under this Agreement shall create or vest in Company
any ownership interest, tenancy, estate or any other interest in the City Property. Company's
rights therein shall be and remain a license. Each Party shall pay the cost of the installation
and maintenance of its own facilities. Nothing in this Agreement shall be construed to
compel City to maintain any City Property for a period longer than demanded by its own
service requirements.

DAMAGE TO CITY PROPERTY

Company shall endeavor to avoid causing damage to City Property. Company shall assume
responsibility for any loss from such damage caused by Company. Company shall make a
prompt report of the occurrence of any such damage to City and shall, on demand, either
restore such property to its condition prior to such damage (reasonable wear and tear
excepted), or, at the City’s option, reimburse City for the reasonable cost incurred by City in
making repairs occasioned such damage.

REPLACEMENT OF CITY PROPERTY

14.1 Movement of System Equipment. In the event that,the City determines that any City
Property to which Company has attached System Equipment will to be replaced,
repaired or altered, City shall so notify Company in writing, and give Company an
opportunity to relocate its affected System Equipment .

14.2  Emergency Movement. In cases of emergency, City may relocate, replace or renew
the System Equipment, or transfer it to replacement City Property or perform any
other work required to serve the needs of City. City shall make commercially
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15.

16.

17.

18.

reasonable efforts to notify Company of the relocation of its System Equipment in
the event of such emergency, prior to the relocation of System Equipment. If as a
result of this emergency work Service disruption occurs, City will not assert any
liability against Company..

REMOVAL OF SYSTEM EQUIPMENT

Should Company remove its System Equipment from any of City Property, Company shall,
promptly after such removal, give written notice thereof to City, specifying the poles vacated
and the location thereof, as well as the date of removal. Upon any such removal, Company
shall restore City Property to its original condition, fair ware and tear excepted.

REMOVAL OF CITY PROPERTY

16.1 Notice. If City desires at any time to remove any City Property to which System
Equipment is attached, City shall, except in cases of emergency, give Company
notice, in writing, to that effect at least thirty (30) days prior to the date on which it
intends to remove such City Property. If Company cannot accommodate the removal
of the System Equipment within the thirty (30) day notice period, then the Parties
will either (1) have City remove and store Company’s System Equipment or (2) shall
negotiate and mutually agree upon a longer timeframe for removal of the City
Property and Company’s System Equipment, on a case by case basis.

16.2 Emergency Removal. Inthe event of an emergency, City may remove City Property
and shall in such case immediately notify Company of the action taken, the location
of and System Equipment and reasonably protect any affected System Equipment.
City shall use commercially reasonable efforts to notify Company of the removal of
its System Equipment, prior to such emergency removal.

COMPENSATION

Waiver of Permit Fee. City hereby waives any and all permit fees for the rights
granted to Company hereunder to install and maintain its System Equipment on
City Property.

CONFIDENTIALITY OF INFORMATION

18.1 Confidentiality. In the performance of its obligations under this Agreement, either
Party (“Receiving Party”) may receive or have access to information owned,
controlled or disclosed by the other Party (“Disclosing Party”), including
Information provided under a separate nondisclosure agreement prior to executing
this Agreement. No Information furnished by either Party to the other Party in
connection with this Agreement shall be considered to be confidential or proprietary
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19.

20.

unless it is conspicuously marked as such. Subject to all federal and state laws,
including but not limited to R.S. MO. 610.021 et seq., the Receiving Party shall treat
any Information that is so clearly marked as confidential or proprietary ( the
“Information”), and shall use such Information only for the purpose of performing
under this Agreement, except as may otherwise be agreed to by the parties in writing.
Neither Party is granted any rights or license to the other Party’s Information. Each
Party shall use the same degree of care to prevent its disclosure to others as it uses
with respect to its own proprietary or confidential Information. All copies of such
Information, in written, graphic or other tangible form, shall be returned to the
Disclosing Party upon the earlier of (i) the Disclosing Party’s request or (ii) upon
termination or expiration of this Agreement. All copies of such Information in
intangible form, such as electronic records, including electronic mail, shall be
destroyed upon the earlier of (a) the Disclosing Party’s request or (b) upon
termination or expiration of this Agreement, and the Receiving Party shall certify to
the Disclosing Party the destruction of all intangible copies of such Information.

18.2 Test and Pilot Results. City understands and agrees that any and all test and pilot
results prepared by Company are and shall remain the property of Company and are
hereby considered Company proprietary Information. Therefore, it shall be
Company’s option, in its sole discretion, to furnish City copies of such documents or
to discuss such documents with City, except that Company shall furnish data and
documents sufficient to confirm the results in the Phase 1 Pilot. Exhibit B. City shall
not disclose to any third party field trial reports or Pilot result or Pilot documents and
Information furnished by Company without Company’s prior written consent.

CITY INFORMATION AND FACILITIES

Company may rely on any written information provided by City. City shall use reasonable
efforts to provide Company with access to City information, facilities, equipment and/or
power at the times requested by Company and as Company reasonably requires to provide
the Services. City also shall use reasonable efforts to keep Company informed on
developments in City’s business or operations that may impact Service. Company shall have
the right to access the premises of City Property at all times as reasonably necessary to fulfill
its obligations hereunder; City agrees that upon request, it will provide Company with any
data or knowledge in City’s possession related to such premises concerning the existence of
hazardous materials, including any substance whose us, transport, storage, handling, disposal
or release is regulated by any law related to pollution, protection of air, water, soil, or health
and safety.

DISPUTE RESOLUTION

It is the expectation of both parties that the company will provide reliable, free
service in developed areas as described in Exhibit D, but City understands that
conditions beyond the Company's control may disrupt or degrade the

service and service quality. If City believes that this expectation is not met, in
whole or part, the two parties will meet and confer to resolve any problems. If
the City is still not satisfied, or if any other dispute arises out of or relates to this





Agreement, or its breach, and the Parties have not been successful in resolving
the dispute through direct negotiation, the Parties shall attempt to resolve the
dispute through non-binding mediation by submitting the dispute to a sole
mediator selected by the Parties, or if the Parties are unable to agree upon a
mediator, then to a mediator selected by the American Arbitration Association
("AAA"). Each Party shall bear its own expenses and an equal share of the
expenses of the mediator (and the fees of the AAA if necessary). Both Parties
shall continue performing their obligations under this Agreement while any
dispute is being resolved unless and until such obligations are terminated by the
termination, cancellation or expiration of this Agreement.

TERM AND TERMINATION

21.1. Initial Term. This Agreement shall become effective on the Effective Date
and shall continue in effect for a term of four (4) years (the “Initial Term”).

21.2 Extension of Term. Upon the end of the Initial Term, this Agreement may be
renewed for two (2) additional two (2) year Terms upon written notice sent
from Company six (6) months prior the end the Initial Term and additional
Term.

21.3 Termination. If a breaching Party fails to cure a material breach under this
Agreement within thirty (30) days after its receipt of written notice thereof
from the other Party, then, in addition to all other rights and remedies, the
other Party may terminate this Agreement.

21.4 Effect of Termination. Company, at its own expense, shall remove the
System Equipment from City Property within twelve (12) months of the date
of any termination of this Agreement, and upon any such removal, shall
restore City Property to its original condition, less reasonable wear and tear;
provided that during such period Company may continue to provide Service
or any part thereof.

NOTICE

22.1 Method of Giving Notices. All notices given or which may be given pursuant to this
Agreement must be in writing and transmitted by United States mail or by private
delivery system as follows:

To City at: Office of the City Counselor
1200 Market Street, Room 314
St. Louis, MO 63103

AND

Office of the Mayor
1200 Market Street, Room 200





23.

24,

25.

St. Louis, MO 63103

To Company at:

22.2 Changes of Address. Notice may also be provided to such other address as either
Party may from time to time designate in writing. Any facsimile transmission by
either Party must be followed up by a copy sent by mail. All such change of address
notices will be effective upon their receipt.

ASSIGNMENT

Neither Party may assign this Agreement, or any portion of it, without the prior written
permission of the other Party; provided, however, that Company may assign this Agreement
to 1) an affiliate, 2) a subsidiary, 3) an entity merging with Company, or 4) any entity
acquiring all or substantially all of Company’s assets or voting equity securities.

AMENDMENT

This Agreement may be amended or modified only through a subsequent written document
signed by the Parties.

SEVERABILITY

If any provision of this Agreement is held invalid or unenforceable, such invalidity or non-
enforceability shall not invalidate or render unenforceable any other portion of this
Agreement. The entire Agreement will be construed as if it did not contain the particular
invalid or unenforceable provision(s), and the rights and obligations of City and Company
will be construed and enforced accordingly.





26.

27.

28.

WARRANTY DISCLAIMER

COMPANY MAKES NO WARRANTIES OR REPRESENTATIONS IN CONNECTION
WITH THIS AGREEMENT OR THE SYSTEM OR THE SERVICES, EITHER EXPRESS,
IMPLIED OR STATUTORY, ARISING BY COURSE OF CONDUCT OR BY
PERFORMANCE, CUSTOM OR USAGE IN THE TRADE, INCLUDING BUT NOT
LIMITED TO ANY IMPLIED WARRANTIES OF NONINFRINGEMENT,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. COMPANY
DOES NOT WARRANT THAT THE SYSTEM OR SERVICES WILL BE
UNINTERRUPTED OR ERROR FREE IN THEIR OPERATION OR PREVENT THIRD
PARTY HACKING. COMPANY ALSO SPECIFICALLY DISCLAIMS ANY
WARRANTIES OR REPRESENTATIONS RELATED TO THE INTERNET
SECURITY-RELATED FEATURES OF THE SYSTEM AND/OR SERVICES.
COMPANY DOES NOT GUARANTEE THE AVAILABILITY, PERFORMANCE OR
SECURITY OF THE INTERNET OR WIRELESS SERVICES.

TERMS OF USE

Company may require users of the Service to agree electronically to terms of use
governing the Service, including an acceptable use policy and Privacy Policy
(Exhibit K). Such terms of use shall be consistent with Company’s standard terms
of use. Inthe event of any conflict between such terms of use and the terms of this
Agreement, the terms of this Agreement shall take precedence.

PUBLICITY

28.1 Use of Company Marks. City shall not use Company’s or its affiliate’s or
suppliers names or any language, pictures, trademarks, service marks or
symbols which could, in Company’s judgment, imply Company or its affiliates’
identity or endorsement by Company, its affiliates or any of its employees in
any (i) written, electronic or oral advertising or presentation or (ii) brochure,
newsletter, book, electronic database or other written matter of whatever
nature, without Company’s prior written consent.

28.2 Use of City Marks. Company shall not use City’s name or any language,
pictures, trademarks, service marks or symbols which could, in City’s
judgment, imply City’s identity or endorsement by City or any of its
employees in any (i) written, electronic or oral advertising or presentation or
(if) brochure, newsletter, book, electronic database or other written matter of
whatever nature, without City’s prior written consent.

28.2 Usage Guidelines. If either party provides to the other its written approval to
use of any Marks, the party’s use of such Marks shall be subject to and in
strict accordance with the approving party’s usage and quality guidelines
therefore as may be provided and/or changed by the approving party from
time to time. All use of Marks shall inure to the benefit of the party to whom
such Marks belong.





28.3 Cobranding. The Parties may develop a cobranding strategy to promote,
market, offer and identify the Services.

29. FORCE MAJEURE

City understands and agrees that temporary interruptions of the Services may occur
as normal events in the provision of the Services and that Company is not liable for
such interruptions. City further understands and agrees that Company has no
control over non-Company provided equipment and third party networks that may be
in use or used to access the Services and, therefore, delays and disruptions from
such equipment and networks are beyond the control of Company. In addition,
none of Company or its subsidiaries, affiliates, co-branders, suppliers, licensors,
partners, or other related parties, or their respective officers, agents,
representatives, or employees will be responsible or liable for any failure of
performance, if such failure is due to any cause beyond their reasonable control or
otherwise commonly known as force majeure, including acts of God, fire, explosion,
vandalism, nuclear disaster, sun spots, solar flares, terrorism, epidemic, pandemic,
cable cut, storm, or other similar occurrence, any law, order, regulation, direction,
action, or request by any government, civil, or military authority, national
emergencies, insurrections, riots, wars, labor difficulties, supplier failures, shortages,
breaches, or delays, or suspension of existing Service in compliance with the state
and/or federal law, rules and regulations, or delays caused by other networks or
users.

30. LIMITATION OF LIABILITY

30.1 Disclaimer of Certain Damages. NEITHER PARTY SHALL BE LIABLE TO THE OTHER
FOR ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY OR
PUNITIVE DAMAGES OR FOR ANY FORM OF DAMAGES OTHER THAN DIRECT
DAMAGES, INCLUDING WITHOUT LIMITATION, LOSS OF REVENUES, LOSS OF
PROFITS, OR COST OF PROCUREMENT OF SUBSTITUTE SERVICES, EVEN IF THAT
PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

30.2 Cap on Damages. COMPANY’S AND ITS SUPPLIERS’ TOTAL LIABILITY AND
CITY’'S SOLE AND EXCLUSIVE REMEDY FOR ANY CLAIM OF ANY TYPE
WHATSOEVER, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT,
THE SYSTEM OR THE SERVICES, SHALL BE LIMITED TO PROVEN DIRECT
DAMAGES CAUSED BY COMPANY’S SOLE NEGLIGENCE IN AN AMOUNT NOT
TO EXCEED ONE HUNDRED FIFTY THOUSAND DOLLARS ($150,000).

30.3 User or Subscribers’ Conduct. COMPANY SHALL HAVE NO LIABILITY TO CITY
FOR THE CONDUCT OF SUBSCRIBERS USING OR ACCESSING THE SYSTEM OR
SERVICES
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31.

32.

33.

WAIVER AND CUMULATIVE REMEDIES

No course of dealing or failure of either Party to strictly enforce any term, right or
condition of this Agreement shall be construed as a general waiver or relinquishment
of such term, right or condition. A waiver by either Party of any default shall not be
deemed a waiver of any other default. The remedies expressly provided in this
Agreement shall be in addition to any other remedies available at law or in equity.

NO THIRD PARTY BENEFICIARIES

Nothing in this Agreement, express or implied, is intended or shall be construed to
confer upon or give to any person, firm, individual corporation, or legal entity, other
than the Parties, any rights, remedies, or other benefits under or by reason of the
Agreement.

ENTIRE AGREEMENT

The terms contained in this Agreement, including all Exhibits and subordinate
documents attached to or referenced in this Agreement, constitute the entire
integrated Agreement between City and Company with regard to the subject matter
contained herein. This Agreement supersedes all prior oral and written
communications, agreements and understandings of the Parties, if any, with respect
hereto.
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IN WITNESS WHEREOF, the Parties acknowledge and accept the terms, conditions
and obligations of this Agreement as evidenced by the following signatures of their duly
authorized representatives. It is the intent of the Parties that this Agreement shall become
operative on the Effective Date.

[City] [Company]
By: By:

Title: Title:

Date: Date:
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