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 7 
An ordinance relating to a City recreation facility in O’Fallon Park,  recommended by the Board 8 

of Estimate and Apportionment,  authorizing and directing execution of a Cooperation 9 

Agreement between the City of St. Louis and the YMCA of Greater St. Louis (the “YMCA”), a 10 

Missouri not-for-profit corporation, which provides for the operation by the YMCA of a City 11 

recreation facility in O’Fallon Park,  and authorizing an appropriation of One Hundred Twenty 12 

Six Thousand Dollars ($126,000) from the Special Parks Fund 1122 to help offset one time start 13 

up costs and other costs associated with such Cooperation Agreement. 14 

WHEREAS, the City is constructing a recreation facility (the “Facility”) in O’Fallon Park; and 15 

WHEREAS, it is in the best interests of the City to have the Facility operated by the YMCA; 16 

and 17 

WHEREAS, the City and the YMCA desire to enter into a Cooperation Agreement, 18 

substantially in the form attached hereto as Exhibit A, which provides terms of agreement for the 19 

operation and maintenance of the Facility; 20 

NOW THEREFORE, BE IT ORDAINED BY THE CITY OF ST. LOUIS AS FOLLOWS: 21 

SECTION ONE: The Director of Parks, Recreation and Forestry, the President of the Board of 22 

Public Service and the Comptroller are hereby authorized and directed to enter into and execute 23 

on behalf of the City of St. Louis a Cooperation Agreement  (the “ Cooperation Agreement”) 24 

with the YMCA of Greater St. Louis with respect to the recreation facility being constructed in 25 

O’Fallon Park, in substantially in the form attached hereto as Exhibit A, which is incorporated 26 
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herein by this reference, with such changes or modifications consistent with this ordinance as 1 

may be approved by such officers and the City Counselor, with their signatures being conclusive 2 

evidence of their approval of the form of such document, as well as any other documents that are 3 

necessary or appropriate to effectuate the intent of this ordinance. 4 

SECTION TWO. There is hereby appropriated One Hundred Twenty Six Thousand Dollars 5 

($126,000) from revenue available from the special Parks Fund 1122  to help offset one time 6 

start up costs and other costs associated with the Cooperation Agreement.  7 

SECTION THREE. This ordinance, being deemed necessary for the immediate preservation of 8 

the public health and safety, is declared to be an emergency measure as that term is used in 9 

Article IV, Sections 19 and 20 of the Charter.  10 





FACILITY OPERATING AND 
COOPERATIVE AGREEMENT 


Between 


THE CITY OF ST. LOUIS, MISSOURI 


and 


YOUNG MEN'S CHRISTIAN ASSOCIATION 
OF GREATER ST.LOUIS 


Dated: [ ___ _.~ [_], 2012 







FACILITY OPERATING 
AND COOPERATIVE AGREEMENT 


THIS FACILITY OPERATING AND COOPERATIVE AGREEMENT (the 
"Agreement"), dated as of [ ], 2012, is made by and between the CITY OF ST. 
LOUIS, MISSOURI (the "City"), a constitutional charter city of the State of Missouri, and the 
YOUNG MEN'S CHRISTIAN ASSOCIATION OF GREATER ST. LOUIS (the "YMCA"), 
a Missouri nonprofit corporation, through its Board of Directors. Said "Parties" or a "Party", 
intending to be legally bound, and for the mutual benefits and good and sufficient considerations 
set out below, hereby agree as follows: 


RECITALS 


A. The City is dedicated to improving the quality of life for all its residents by 
meeting their recreational needs. 


B. The City, as recommended in the 2004 Kennedy Study, recognizes the need for a 
state of the art recreation complex in O'Fallon Park. 


C. The YMCA has provided continuous service to the greater St. Louis community 
for more than 155 years in the area of recreation and family-based community programs and is 
committed to building strong kids, strong families, and strong communities by working closely 
with community leaders, program and member participants, and key partners. 


D. The City and the YMCA believe it to be in their best respective interests to enter 
into a limited purpose joint venture relationship and cooperate in the development and operation 
of a City-owned recreation center in O'Fallon Park (the "Project") as recommended in the 2004 
Kennedy Study and the strategic plan of the YMCA pursuant to the provisions of R.S.Mo. 
70.210 et seq. 
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E. The City and the YMCA intend to share responsibilities reasonably and in good 
faith with a mutual intent to promote the general public welfare through the provision of 
recreation programs at the new O'Fallon Park Recreation Complex to be constructed and owned 
by the City in O'Fallon Park and operated by the YMCA as set out in this Agreement. 


F. The City has been authorized to enter into this Agreement by Ordinance __ _ 
(B.B._). This Agreement is a cooperation agreement between the parties pursuant to Sections 
70.210 et seq. RSMo. 
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Exhibits: 


ARTICLE 1 
EXHIBITS TO AGREEMENT 


Attached to this Agreement and hereby made a part hereof are the following 


EXHIBIT A - A legal description of the tract of land for the Facility to be 
located in O'Fallon Park in the City. 


EXHIBIT B- A site plan of the Facility (the "Site Plan"). 


EXHIBIT C- Schematic Drawings for the Facility. 


EXHIBIT D- Rules and Regulations for the Facility. 


EXHIBIT E - The definitions of terms and examples for calculation of 
the Administrative Services Fee, Operating Subsidy and Reserve Accounts, Etc. 
described in Article 6 hereof. 


EXHIBIT F - List of Environmental Reports. 


EXHIBIT G - Form of Memorandum of License/ Agreement. 


EXHIBIT H- Fees. 


EXHIBIT !-Preliminary List of Wellness Equipment and Other 
Furniture and Equipment. 


EXHIBIT J-Affidavit Regarding Unauthorized Alien Employees 


ARTICLE2 
CERTAIN DEFINITIONS 


In addition to other terms defined and set out elsewhere in this Agreement, for 
purposes of this Agreement, the following terms shall have the meanings 
specified below: 


"Annual Security Allowance" shall mean funds provided by the City 
annually for the YMCA to pay for the cost of security personnel at the O'Fallon 
Facility, not to exceed $110,000. 


"Business Day" shall mean a day other than a Saturday, Sunday or legal 
holiday recognized and observed by the City government. 


"Consumer Price Index" or "CPI" shall mean the level of the "All 
Items" component of the Consumer Price Index-U.S. City Average for Urban Wage 
Earners and Clerical Workers (as published by the Bureau of Labor Statistics of the U.S. 
Department of Labor). If this index is discontinued, the Parties shall reasonably agree to 
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a comparable substitute data on the purchasing power of the consumer dollar, published 
by a responsible financial authority for use in adjusting dollar amounts under this 
Agreement. 


"CPI Adjustment" shall mean the percentage increase or decrease in the 
CPI when comparing the level of such component of the index as it existed on the initial 
date in question to the level of such component of the index as it exists on the adjustment 
date in question. 


"Default Rate" shall mean the Prime Rate plus 1%. 


"Facility" shall mean the approximately 75,000 square foot facility to be 
known in this Agreement as "O'Fallon Park Recreation Complex" which has been 
constructed by the City, consisting of indoor fitness and recreation space, including 
indoor pool, track, fitness and multipurpose areas, locker facilities, outdoor aquatics 
center with related bathroom facilities (the "Outdoor Pool"), Initial Equipment (as 
defined herein), but excluding Additional Equipment (as defined herein), and associated 
parking. 


"Facility Fiscal Year" shall mean a year beginning January 1 and ending 
on the following December 31. 


"Facility Revenues" shall mean all revenues received by the YMCA that 
are generated from activities and services performed at the Facility and the operation of 
the Facility, including but not limited to membership fees regardless of whether paid by 
an individual or organization; activity fees; joining fees; rentals; concessions; program 
fees; donations; grants; City funding allocations designated to the Facility under Section 
6.10 hereof; facility rental fees; and incidental revenue derived at the Facility. Facility 
Revenues shall not include any funds provided by the City of St. Louis, including but not 
limited to Operating Subsidy, Annual Security Allowance, Start Up Cost, etc. 


"Governmental Authorities" shall mean all federal, state, City, 
municipal and local departments, commissions, boards, bureaus, agencies and offices 
thereof, having or claiming jurisdiction over all or any part of the Facility or the use 
thereof. 


"GAAP" shall mean generally accepted accounting principles. 


"Hazardous Material" or "hazardous material" shall mean any 
hazardous or toxic substance, material, or waste that is regulated by any Governmental 
Authority where the substance, material, or waste is located including, without limitation: 
(i) those substances included within the definitions of any one or more of the terms 
"hazardous substances," "pollutant or contaminant," "hazard waste" and "hazardous 
materials" in the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980, as amended, 42 U.S.C. § 9601 et seq. ("CERCLA"), the Resource 
Conservation and Recovery Act of 1976, as amended, 42 U.S.C. § 6902 et seq. 
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("RCRA"), and the Hazardous Materials Transportation Act, as amended, 49 U.S.C. §§ 
1801 et seq., and in the regulations promulgated pursuant thereto; (ii) such other 
substances, materials and wastes that are or become regulated or establish liability under 
applicable Governmental Authority laws or regulations, or that are classified as 
hazardous or toxic under Governmental Authority laws or regulations; (iii) petroleum or 
radioactive materials; (iv) asbestos or asbestos containing materials; and (v) lead paint or 
other lead containing materials. 


"Laws" or a "Law" shall mean all present and future requirements, 
administrative and judicial orders, laws, statutes, ordinances, rules and regulations of any 
Governmental Authority. 


"Operating Subsidy" shall mean shall mean funds provided by the City 
on an annual basis, payable in quarterly installments, to cover revenue shortfalls 
anticipated in the facility's operations, as more fully hereinafter provided, not to exceed 
$1,100,000 in any fiscal year of the City, up to $700,000 per year of such funds to be 
proceeds of the 1/8th cent recreation sales tax, and the balance to be from any other 
revenue source available to the City. 


"Premises" shall mean the area licensed by the City to the YMCA 
hereunder, as more particularly described on Exhibit A and on the Site Plan in Exhibit B, 
and all improvements, exercise, recreational, sports and other equipment, including the 
W ellness Equipment and the Other Furniture and Equipment, located in or about the 
Facility, and appurtenances, rights, permits, easements, and privileges relating to the 
Facility and the Facility Site. 


"Pre-Opening Expenditures" shall mean all expenditures relating to the 
management of the Facility and this Agreement incurred by the YMCA after the effective 
date of this Agreement and prior to the delivery of possession of the Facility to the 
YMCA, which Pre-Opening Expenditures shall include the types of expenditures as set 
forth in the definition of Facility Expenditures contained at Exhibit E. 


"Prime Rate" shall mean the per annum interest rate from time to time 
publicly announced by Citibank, N.A., New York, New York as its base rate. If 
Citibank, N.A. should cease to publicly announce its base rate, the Prime Rate hereunder 
shall be the prime, base or reference rate of the largest bank (based on assets) in the 
United States which announces such rate. 


"Project Bonds" shall mean the St. Louis Municipal Finance Corporation 
Recreation Sales Tax Leasehold Revenue Bonds (City of St. Louis, Missouri, Lessee) 
Series 2007, or any bonds issued to refund such issue. 


"Project Bonds Documents" shall mean any documents entered into by 
SLMFC, the City, or both the City and SLMFC in connection with the Project Bonds. 


"Project Bonds Trustee" shall mean UMB Bank, N.A., serving as trustee 
for the owners of the Project Bonds, or any successor trustee. 
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"SLMFC" means Saint Louis Municipal Finance Corporation, Inc. a 
Missouri not-for-profit corporation, which has issued the Project Bonds on behalf of the 
City and is the Lessee of the Project Site and the Facility from the City under a Base 
Lease, and is the Lessor of the Project Site and the Facility to the City under a Lease­
Purchase Agreement. 


"Schematic Drawings" As soon as reasonably possible after completion 
of the Facility, the City will cause as-built drawings of the Facility to be prepared and 
added to each party's execution copy(s) of this Agreement as Exhibit C. 


"Start Up Cost" shall mean a one-time payment by the City to the 
YMCA of$115,000 for costs ofhiring and training facility staff prior to opening. 


"Term of this Agreement" or "term hereof' shall mean the initial term 
as provided in Article 5 hereof and any renewal or extension thereof. 


ARTICLE3 
CONSTRUCTION OF FACILITY BY CITY; EQUIPMENT 


3.1 Construction; Target Dates. 


As soon as reasonably possible, with a target date for completion and opening of 
the Facility of July 1, 2012, the City at its sole cost and expense, will complete the 
construction of the Facility in a good and workmanlike manner, in compliance with all 
Laws. The YMCA shall be under no obligation to take possession of or operate the 
Facility sooner than the date which is ninety (90) days from the date this Agreement is 
approved by the City's Board of Aldermen, Mayor and Comptroller. 


3.2 Approval of Facility as Constructed. 


The parties acknowledge and agree that the Facility will be constructed in 
accordance with Plans and Specifications approved by the Board of Public Service, 
together with any subsequent change orders approved by such Board. The YMCA shall 
have the right to inspect the Facility prior to taking possession, and shall have the right to 
terminate this Agreement if the Facility as constructed materially deviates from such 
plans and specifications. 
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3.3 Equipment. 


3.3.1 Initial Equipment 


(a) Exercise, Recreation and Sport Equipment: 


Using funds made available by the City from the proceeds of the Project 
Bonds, the City and the YMCA will cooperate to cause the timely acquisition and 
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timely payment to vendors of exercise, recreation and sport equipment (the 
"Wellness Equipment") for the facility of the type and quantity found at similar 
facilities operated by the YMCA in the St. Louis Metropolitan area. The 
Wellness Equipment shall be purchased or leased at such times and in such 
quantities as the YMCA shall determine. The City shall pay the aggregate 
amount of $500,000 or such lesser amount as the parties may agree for the initial 
purchase of such Wellness Equipment and for the initial purchase of the furniture, 
fixtures and equipment which are the subject of Section 3.3.1(b). A preliminary 
list of the Wellness Equipment which the parties intend to be placed at the Facility 
is set forth at Exhibit I. The parties shall endorse this Agreement at a later date 
with a final list of the initial Wellness Equipment installed at the Facility. To the 
extent that the YMCA incurs expenditures pursuant to this Section 3.3.1(a), the 
YMCA· shall submit invoices evidencing the same to the City, and the City shall . 
pay or reimburse the same within thirty (30) business days of the City's receipt 
thereof. All such Wellness Equipment as described in this Section 3.3.l(a) and 
purchased by the City shall be the property of the City and, together with the 
Other Furniture and Equipment described in Section 3.3 .1 (b), below, shall be 
deemed to be the "Initial Equipment." 


(b) Other Furniture and Equipment 


Using funds made available by the City from the proceeds of the Project 
Bonds, the City, at its sole cost and expense will be responsible for any furniture, 
fixtures and equipment of the type and quantity found at similar facilities operated 
by the YMCA in the St. Louis Metropolitan area including but not limited to 
furniture, fixtures, telecommunications, information technology, office equipment 
(the "Other Furniture and Equipment"). The Other Furniture and Equipment shall 
be purchased or leased at such times and in such quantities as the YMCA shall 
determine. A preliminary list of the Other Furniture and Equipment which the 
parties intend to be placed at the Facility is set forth at Exhibit I. The parties shall 
endorse this Agreement at a later date with a final list of the Other Furniture and 
Equipment installed at the Facility. To the extent that the YMCA incurs 
expenditures pursuant to this Section 3.3.l(b), the YMCA shall submit invoices 
evidencing the same to the City, and the City shall pay or reimburse the same 
within thirty (30) business days of the City's receipt thereof. All such Other 
Furniture and Equipment as described in this Section 3.3 .1 (b) and purchased by 
the City shall be the property of the City and, together with the W ellness 
Equipment described in Section 3.3.l(a), above, shall be deemed to be the "Initial 
Equipment." 


3.3.2 Additional Equipment 
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A. Equipment which is not Initial Equipment, whether purchased or leased 
as replacement equipment for the Initial Equipment, or equipment purchased or 
leased in addition to such Initial Equipment (the "Additional Equipment"), 
whether leased or purchased, shall be paid for by the YMCA first using any funds, 
to the extent that they are available, from Facility Revenues, and then from the 
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Operational Reserve Account if there are insufficient Facility Revenues, and then 
from the Capital Improvements Account, if applicable, to the extent that there are 
insufficient funds from Facility Revenues and the Operational Reserve Account. 
All such Additional Equipment shall be the property of the YMCA. The YMCA 
and the City shall take reasonable actions to distinguish the Additional Equipment 
from the Initial Equipment. The YMCA shall not enter into any leases for 
Additional Equipment the term of which shall extend beyond the term of this 
Agreement. 


B. Upon the termination of this Agreement for any reason other than the 
default by the YMCA, the YMCA may take one or more of the following actions, 
in its sole and absolute discretion: (i) require the City to assume one or more of 
the leases of the Additional Equipment, in which case the City shall take all 
necessary action to assume any such leases; (ii) require the City to purchase all or 
a portion of the Additional Equipment from the YMCA at its fair market value, in 
which case the City shall take all necessary action less Operating Subsidy 
payments made by the City prior to termination equal to the percentage of Facility 
Expenditures attributable to Equipment purchases prior to the termination date 
and/or (ii) remove all or a portion of the Additional Equipment from the Facility 
at the YMCA's sole expense. 


Upon the termination of Agreement by reason of default by the YMCA, 
all such Additional Equipment shall become City property. 


ARTICLE 4 
OPERATION OF FACILITY BY YMCA 


4.1 License. The City hereby grants to the YMCA, and the YMCA hereby 
takes from the City, for the valuable consideration agreed to be given by the YMCA to 
the City hereunder, a license and right to use and operate the Premises and Facility herein 
defined upon the terms and conditions herein set forth, and which Premises and Facility 
are as described, or to be described, on Exhibit A and the Site Plan (Exhibit B) for the 
purpose of the management and operation of a public recreation center owned by the City 
of St. Louis, to be operated by the YMCA to provide family exercise, recreation, sports, 
and other programs similar to those provided by the YMCA at similar facilities in the St. 
Louis metropolitan area, subject to the conditions and provisions of this Agreement. No 
additional license or use payments shall be owed by the YMCA for use of the Premises 
and the adjoining outdoor athletic fields as long as the outdoor athletic fields are 
available during the period requested by the YMCA. This Agreement and the license 
granted hereby are intended by the parties to constitute a cooperation agreement whereby 
the City and the YMCA intend to share responsibilities reasonably and in good faith with 
a mutual intent to promote the general public welfare through the provisions of recreation 
programs at the O'Fallon Park Recreation Complex, and shall not constitute a lease or a 
service contract within the meaning of any Federal, State or City law or ordinance. 
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4.2 Operation of Facility. The YMCA agrees to operate the Facility during 
the hours of 6 AM to 8 PM Monday through Friday, 8 AM to 5 PM Saturday, and 1 PM 
to 5 PM Sunday. The Outdoor Pool will be operated during the hours of 10 AM to 7:30 
PM, Monday through Friday, from 10 AM to 4:30PM Saturday and from 1 PM to 4:30 
PM Sunday, from Memorial Day through mid-August. From mid-August to Labor Day, 
the Outdoor Pool will be operated during the hours of 3 PM to 7 PM Monday through 
Friday, 8 AM to 4:30 PM Saturday, and 1 PM to 4:30 PM Sunday. Notwithstanding the 
foregoing, such hours and manner of operations may be reasonably adjusted on a 
temporary basis from time-to-time by the YMCA based on weather and demand for 
services at the Facility, without the prior consent of the City. Any permanent change to 
the hours of operation, as previously stated, shall require the prior written approval of the 
City's Director of Parks, Recreation and Forestry. The City shall obtain any necessary 
consents or permits which may be required to operate the Premises during the hours of 
operation as set forth herein. The YMCA may establish Rules and Regulations governing 
the use of the Facility. The initial Rules and Regulations for the Facility are attached 
hereto as Exhibit D. The YMCA, after notice to the City Parks Director, may modify the 
Rules and Regulations from time-to-time. The YMCA shall use its best efforts to 
minimize the amount of waste generated within the Facility to be disposed of in landfills 
and shall provide an accessible area that serves the entire Facility and is dedicated to the 
collection and storage of non-hazardous materials for recycling, including paper 
corrugated cardboard, glass, plastics and metals. The YMCA shall provide qualified and 
duly licensed security personnel for the Facility on a 24 hour per day basis; provided, 
that the City shall provide the Annual Security Allowance for such service. 


4.3 Non-Discrimination. The YMCA shall not discriminate in any manner in 
operating the Facility and providing services hereunder, in admissions to the Facility or in 
any of its operations, against persons with disabilities or against any person on the basis 
of race, color, age, sex, religion, national origin or sexual orientation. 


ARTICLE 5 
TERM; RENEWAL 


5.1 Initial Term. This Agreement is effective upon execution by both Parties 
but the initial term of this Agreement for purposes of the licensing of the use of the 
Premises and Facility from the City to the YMCA (the "Initial Term") shall commence 
as of the date that possession of any portion of the substantially completed Facility has 
been delivered to the YMCA (the "Commencement Date") and shall expire as of 
midnight ten ( 1 0) years after the Commencement Date. 
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5.2 Options to Extend. 


5.2.1 Term; Exercise. Unless the City shall give written notice to the 
YMCA at least nine (9) months prior to the end of the Initial Term or at least nine 
(9) months prior to the end of any such Option Period then in effect that the City 
does not wish to allow the YMCA to extend this Agreement, the YMCA shall 
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have the right to extend the term of this Agreement for four ( 4) successive option 
periods oLfive (5) years each (the "Option Periods") from the date upon which 
the Initial Term or the first or second Option Period, as the case may be, would 
otherwise expire upon the same terms and conditions as those set out herein. If 
the YMCA elects to exercise its option for an Option Period, it shall, subject to 
the provisions of Section 5.2.2 below, do so by giving the City written notice of 
such election at least six ( 6) months before the beginning of the Option Period in 
question. If the YMCA gives such notice, the term of this Agreement shall be 
automatically extended for the Option Period in question without execution of an 
extension or renewal agreement. 


5.2.2 Protection Against Forfeiture. It is the intention of the Parties to 
avoid forfeiture of the YMCA's right to extend the term of this Agreement 
pursuant to any of the Options Periods set forth in Section 5 .2.1 above through 
unintended failure of the YMCA to give notice of exercise within the time 
prescribed. Accordingly, subject to the City's right to terminate such option 
rights as set out in Section 5.2.1 above, if the YMCA shall fail to give notice of 
exercise of any such option within the time prescribed in Section 5 .2.1, then the 
original time to give such notice shall be deemed extended for an additional 
period commencing on the last day on which such notice by the YMCA may be 
timely given and ending thirty (30) days after the date the City gives the YMCA 
written notice of the YMCA's failure to exercise such option within the original 
time prescribed. If the YMCA exercises any such option after the date prescribed 
in Section 5.2.1, but within the extended time permitted hereunder, the extended 
term to which such option relates shall commence, or shall be deemed to have 
commenced, at the time it would have commenced if such Option Period exercise 
notice had been given by the YMCA within the original time prescribed in 
Section 5.2.1; otherwise, any period during which the YMCA remains in 
possession after the expiration of the term hereby created, or as extended by the 
exercise of a previous option, shall be subject to the provisions of Article 10, 
"Continued Occupancy by the YMCA". 


ARTICLE6 
FINANCIAL CONSIDERATIONS 


6.1 Definitions. Definitions for certain terms used in this Article 6 are set out 
on Exhibit E attached hereto and made a part hereof. 


6.2 Fiscally Sound Operation; Limited Subsidies. Except as otherwise set 
out in this Agreement, all Facility Expenditures, as defined in Exhibit E, are to be 
paid by the YMCA to operate the Facility out of Facility Revenues, the 
Operational Reserve Account or directly by the YMCA. The City recognizes and 
agrees that because of economic conditions and/or population levels and/or 
demographics, it will be necessary for the City to subsidize Facility operations 
through the Operating Subsidy until such time as Facility Revenues cover Facility 
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Expenditures and both the Operation Reserve Fund and the Capital Reserve Fund 
are fully funded as herein provided. The YMCA will use its reasonable best 
efforts to operate the Facility in a fiscally sound manner to achieve a "Facility 
Break-Even" or "Operational Surplus" during each full calendar year of 
operation. 


The City agrees to pay the Start Up Cost to the YMCA within 30 days after the 
Commencement Date. 


The City recognizes and agrees that due to economic conditions the Operating 
Subsidy is necessary based upon anticipated annual revenue of $915,000. In the 
event that there is an Operational Surplus in a Facility Fiscal Year, the City and 
YMCA jointly agree that it is desirable to use this surplus revenue to establish an 
Operational Reserve Account and a Capital Improvements Account to be used as 
specified in Section 6.4, except as specified in Section 6.6. In the event that the 
Facility Revenues and the Operating Subsidy are not sufficient for the Facility to 
achieve Facility Break Even and there are not sufficient funds in the Operational 
Reserve Account to cover the deficit, and if the City is not agreeable to supply 
additional funds to allow the facility to achieve Facility Break Even, or if the 
YMCA is not agreeable to lower/adjust budget costs, the YMCA may exercise its 
Frustration ofPurpose Termination Option set out in Section 21.2 below. 


6.3 Administrative Services Fee. For its services in operating the Facility as 
required hereunder, the YMCA will be a paid an "Administrative Services Fee" equal to 
ten percent (10%) of Facility Revenues as calculated on Exhibit E. The Administrative 
Services Fee shall commence immediately upon the Commencement Date, and the 
YMCA shall be paid such Administrative Services Fee from Facility Revenues on a 
monthly basis as determined by the YMCA. In addition to other obligations under this 
Agreement, the Administrative Services Fee shall be compensation for the YMCA for 
providing accounting, information technology, human resources, management, program 
innovation, and senior administrative management expertise to operate the Facility. 


6.4 Reserve Accounts. Subject to appropriation as provided in Section 32.2, 
any Operational Surpluses, realized as calculated annually on a Facility Fiscal Year basis, 
will be deposited into reserve accounts for use at the Facility as follows: 
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6.4.1 Operational Reserve Account. An "Operational Reserve 
Account" will be established to provide available funds to the YMCA in down 
cycles of Facility operations. Subject to Section 6.4.3 below, the Operational 
Reserve Account will be funded by 1 00% of any calendar year Operational 
Surplus up to the first $250,000 and then at a rate of 50% thereafter up to a 
maximum account limit of $500,000 with the other 50% being placed in the 
Capital Improvements Account (defined below in Section 6.4.2) on January 31 of 
each calendar year based on the prior calendar year's operating results. Should at 
any time the balance in the Operational Reserve Account drop below the 
$250,000 level after it first reaches such level, then, subject to Section 6.4.3 
below, 100% of the Operational Surplus will be directed to replenish the 


12 







#6643437 


Operational Reserve Account, prior to the split of the funds being reinstated. All 
funds will be kept in interest bearing segregated accounts held by the YMCA in 
depository institutions reasonably approved by the City. The YMCA will keep 
the City regularly informed as to the status of the Operational Reserve Account. 
Interest earned on the Operational Reserve Account shall become a part of such 
Account, but any amounts in said Account over $500,000 will be placed in the 
Capital Improvements Account. Upon expiration or termination of this 
Agreement for any reason, except the in an Event of Default (as defined in 
Section 24.1) by the YMCA, the Operational Reserve Account, if any, shall be 
retained by the YMCA, provided however, that the YMCA agrees to use any such 
funds in the City of St. Louis for YMCA programs, services and/or facilities 
primarily intended to benefit City residents. Upon expiration or termination of this 
Agreement by reason of an Event of Default (as defined in Section 24.1) by the 
YMCA, the funds in the Operational Reserve Account, if any shall be paid to the 
City. 


6.4.2 Capital Improvements Account. A "Capital Improvements 
Account" will be established to provide available funds for "Major Capital 
Improvements" for the Facility and any Facility expansions. Subject to Sections 
6.4.1 and 6.4.3, the Capital Improvements Account will be funded by 50% of any 
calendar year Operational Surplus once the Operational Reserve Account has 
reached a balance of $250,000 and at a rate of 100% of Operational Surplus after 
the Operational Reserve Account has reached $500,000. All Capital 
Improvements Account funds will be kept in interest bearing segregated accounts 
held by the City in depository institutions and disbursed as required under this 
Agreement. The City will keep the YMCA reasonably informed as to the status 
of the Capital Improvements Account. Interest earned on the Capital 
Improvements Account shall become a part of such Account. Upon expiration or 
termination of this Agreement, funds in the Capital Improvements Account shall 
be retained by the City and may be used as the City determines in its sole 
discretion. 


6.4.3 Carryback of Operational Surpluses If Needed. If the YMCA, 
despite its reasonable best efforts in operating the Facility as required hereunder, 
shall incur an Operational Loss at the Facility during any partial and/or full 
operational calendar years which is not fully covered by the Operating Subsidy, if 
any, for such period(s) described in Section 6.2 (such cumulative adjusted amount 
being referred to as a "YMCA Deficit"), the YMCA shall be reimbursed therefor, 
as follows: (a) the balance in the Operational Reserve Account shall first be 
carried back and paid to the YMCA to the extent necessary to offset the YMCA 
Deficit; (b) if there is any remaining YMCA Deficit after applying the balance in 
the Operational Reserve Account, then the Capital Improvements Account shall 
be carried back and paid to YMCA to the extent necessary to offset the remaining 
YMCA Deficit after 6.4.3(a); and (c) if there is any remaining YMCA Deficit 
after applying any balances in the Operational Reserve Account and Capital 
Improvements Account as provided in 6.4.3(a) and 6.4.3(b), the remaining 
YMCA Deficit shall be funded and the YMCA shall be paid by any Operating 
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Surpluses later earned at the Facility during the Initial Term and any Option 
Periods which shall be carried back and paid to the YMCA until the YMCA 
Deficit is reduced to zero before being used to fund the Operational Reserve 
Account or the Capital Improvements Account as otherwise provided hereunder. 


6.4.4 Disbursement of Surplus Revenue. In the event that both the 
Operational and Capital Revenue Account achieve a balance of $500,000, any 
surplus revenue will be divided equally between the YMCA and City. These 
funds are to be used to provide programming within the City of St. Louis. If, 
however, either the Operational or Capital Reserve Account fall below $500,000, 
1 00% of the Operational Surplus shall be used to fully fund both accounts as 
provided in Section 6.4.2. 


6.5.1 Reports to Citv. The YMCA will provide the City with audited 
reports for the Facility on an annual basis, and with unaudited operating 
statements for operations in accordance with Section 6.7 and Exhibit E on a 
quarterly basis (the "Quarterly Reports"). The audits will be performed by the 
YMCA's regular outside certified public accounting firm and will be available to 
the City no later than June of each year for the prior calendar year. The Quarterly 
Reports will be provided within sixty (60) days after the end of each calendar 
quarter. 


6.5.2 Accounting Records; City Audits. The YMCA shall keep 
complete and accurate records at the Facility of Facility Revenues, in accordance 
with Section 6.7. Such records shall specifically include, but not be limited to, 
copies of bank statements, deposit slips and such documentation of Facility 
receipts as is customary at other YMCA branches. The YMCA agrees to maintain 
these records at the Facility for a period of three (3) years after the conclusion of 
any Facility Fiscal Year and further agrees that such financial records shall be 
open and available to the City's Director of Parks, Recreation and Forestry or 
Comptroller, or other persons authorized by them for examination upon 
reasonable notice during business hours. The Quarterly Reports shall separately 
set out revenues from memberships, daily fees, Outdoor Pool fees, concessions, 
and other miscellaneous revenues. 


At any time within two (2) years after the conclusion of a Facility Fiscal 
Year, the City, acting by and through the Comptroller may, at its sole expense, 
audit or have audited the YMCA's operations during such Facility Fiscal Year 
and the YMCA shall cooperate with any such audit by promptly making its 
financial records available to the auditor upon reasonable notice and during 
normal business hours. 


6.6 Annual Budgets; Payment of Operating Subsidy. At least forty-five (45) 
days prior to the commencement of any complete or partial facility fiscal year hereunder, 
the YMCA shall reasonably and consistent with this Agreement prepare, and provide the 
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City with a copy of, an annual "Facility Budget" consistent with the YMCA's budgeting 
practices at similar YMCA facilities in the St. Louis metropolitan area, which Facility 
Budget shall reflect the Administrative Services Fee. The Facility Budget shall set forth 
the anticipated Operating Subsidy, if any, for the ensuing Facility Fiscal Year. Any 
partial year budget will be prorated based on an anticipated full year Facility Budget. The 
Facility Budget and the City's payment of any Operating Subsidy shall take into account 
the YMCA's projected varying cash in-flows and cash out-flows for the year in question. 
Consistent with the Facility Budget, the YMCA will give written notice to the City of the 
anticipated need for payment of the Operating Subsidy. The Operating Subsidy, as 
reflected in the Facility Budget, shall be payable in advance in quarterly installments 
through the Facility Fiscal Year; provided, however, that the Operating Subsidy for the 
first partial operational year shall be payable as follows: the Operating Subsidy budgeted 
for the first partial year shall be paid on July 31, 2012 or thirty (30) days prior to the 
Facility opening, whichever is later. At such time as the YMCA prepares and delivers 
each Quarterly Report, any succeeding Operating Subsidy quarterly payment for the then 
calendar year shall be equitably adjusted, subject to the limits prescribed by Section 6.2, 
on the basis of the actual operating revenues and expenses as reflected on the most recent 
Quarterly Report. Any overpayment/underpayment of the Operating Subsidy, based on 
actual Facility Revenues and Facility Expenditures as reflected by the final Quarterly 
Report in a Facility Fiscal Year, shall be applied to the Reserve accounts as set forth in 
Section 6.4.1 and 6.4.2, in the case of an overpayment, or paid to the YMCA in the case 
of an underpayment, in each case no later than ninety (90) days after the close of the 
Facility Fiscal Year. This amount is subject to a final revision upon conclusion of the 
annual audit and any payment due shall be made by July 31 of the year subsequent to the 
fiscal year being audited. 


If the YMCA at any time during a Facility Fiscal Year becomes aware that an 
Operational Loss may exceed the amount reflected in the current Facility and City 
Budgets, the parties shall forthwith meet and confer and endeavor to plan a reduction of 
expenses to meet the anticipated deficit, while maintaining YMCA programming, safety 
and quality standards. 


6.7 Modified Accrual Basis Accounting. The YMCA's calculation of 
amounts under this Article 6 and this Agreement generally shall be done on a modified 
accrual basis of accounting as required by application of GAAP and consistent with the 
YMCA's accounting practices at other facilities in the St. Louis metropolitan area; 
provided, however, the operating statements shall reflect the Facility Revenues and 
Facility Expenditures as defined in Exhibit E. 


6.8 City Review Rights. In addition to its audit rights under Section 6.5.2, 
the City shall have the right upon reasonable notice to review during normal business 
hours the YMCA's financial and other records for the Facility to confirm amounts related 
to the Facility Budgets, the Operating Subsidies or any other amounts or calculations 
under this Agreement. 
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6.9 CPI Adjustment. Each dollar amount (but not any percentages) set forth 
in this Article 6 shall be subject to CPI Adjustment at the end of each five (5) year period 
ending during the term of this Agreement by comparing the CPI at the beginning of said 
five ( 5) year period with the CPI at the end of said period. 


6.10 City Funding Allocations. The parties acknowledge that the City may, 
but shall not be obligated to, provide additional economic support to the Facility. 


ARTICLE 7 
COVENANT OF TITLE; QUIET POSSESSION 


7.1 The City represents and warrants to the YMCA that: (i) the City has good 
and marketable title to all the land required for the Facility in fee simple, free and clear of 
all contracts, agreements, tenancies, agreements, restrictions, violations, encumbrances or 
defects in title of any nature whatsoever except customary utility easements and rights of 
way and any restrictions of record and other matters of record disclosed in writing to the 
YMCA, none of which, restrict or prevent the intended use or enjoyment of the Premises 
by the YMCA; (ii) this Agreement and the Premises shall not be subject to any deed of 
trust, mortgage or other lien except any purchase money or purchase financing type liens 
for equipment supplied to the Facility by the City or SLMFC and except the Project 
Bonds Documents; and (iii) if the YMCA shall discharge the obligations herein set forth 
to be performed by the YMCA, the YMCA shall have and enjoy, during the term hereof, 
the quiet and undisturbed possession of the Premises as contemplated in this Agreement. 


ARTICLES 
OTHER OBLIGATIONS OF YMCA 


8.1 Membership Dues; Dual Membership. The initial membership dues and 
one-time joining fees for the Facility are set out in Exhibit H hereto. The YMCA shall 
give at least ten (10) business days' advance written notice to the Director of the Parks 
Department prior to initiating any change to the rates to be charged residents of the City 
for membership dues at the Facility. Prior to the fourth full operational Facility Fiscal 
Year, any proposed increase in membership dues to be charged residents of the City, 
other than membership dues to be charged for Metro Memberships or Corporate 
Memberships, shall be subject to the approval of the Director of the Parks Department, 
which approval shall be given or withheld within ten (1 0) business days following written 
notice by the YMCA. Beginning with the fourth full operational Facility Fiscal Year, any 
increase in the membership dues to be charged residents of the City, other than 
membership dues to be charged for Metro Memberships or Corporate Memberships, 
which shall exceed the greater of 3% or the CPI shall be subject to the approval of the 
Director of the Parks Department, which approval shall be given or withheld within ten 
(1 0) business days following written notice by the YMCA. 


Dual membership will be maintained between the O'Fallon Park Recreation 
Complex and the Monsanto YMCA. Membership at the O'Fallon Park Recreation 
Complex shall entitle members to use of the Monsanto YMCA at no additional charge. 
Members of the Monsanto YMCA shall be entitled to use the O'Fallon Park Recreation 
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Complex upon payment of an upcharge in an amount equal to the difference between the 
cost of any such member's class of membership at Monsanto YMCA and the cost of a 
corresponding class of membership at O'Fallon Park Recreation Complex as set forth on 
Exhibit H hereto, as may be adjusted from time to time. Such upcharge shall be divided 
equally between Monsanto YMCA and O'Fallon Park Recreation Complex. 


8.2 Resident Rates for Memberships. To the extent consistent with the goal 
of Facility Break-Even, unless otherwise agreed to by the Parties, and after consultation 
with the City, the YMCA shall offer residents of St. Louis City membership rates in the 
Facility, other than memberships described in Sections 8.3 and 8.4, that are less than the 
costs of memberships to nonresidents as reasonably established by the YMCA which may 
be adjusted from time-to-time to insure that the goal of Facility Break-Even is not 
adversely affected. 


8.3 Metro Memberships. During the term of this Agreement, any Metro 
Memberships (an enhanced membership category which allows the member access to any 
YMCA in the metropolitan St. Louis area) shall have full privileges at all other facilities 
in the St. Louis metropolitan area operated by the YMCA of Greater St. Louis for the 
type of membership in question. The YMCA will transfer to the credit of the Facility an 
amount equal to $2.00 multiplied by the number of visits to the Facility of Metro 
members with Metro memberships originating from other facilities of the YMCA of 
Greater St. Louis and any such amounts so transferred will by included in Facility 
Revenues. In addition, an amount equal to $2.00 multiplied by the number of visits to 
other facilities of the YMCA of Greater St. Louis by Metro members with Metro 
memberships originating from the O'Fallon Park Community Center will be paid to the 
YMCA from Facility Revenues and any such payment will be considered a Facility 
Expenditure per Exhibit E. This provision for reciprocal payments may be waived by 
both parties upon mutual agreement. Any such amounts transferred will be calculated 
and paid quarterly. 


8.4 Corporate Memberships. To the extent consistent with the goal of 
Facility Break-Even, subject to available capacity at the Facility, the YMCA may offer 
corporate membership rates as established by the YMCA subject to Section 8.1, from 
time-to-time to employees of businesses and governmental entities. Said rates shall be 
reduced by the amount of any employer contribution as such programs are established by 
the YMCA from time-to-time. Provided, however, that the YMCA will give a person the 
lower of (a) either the resident membership rate, net of any financial assistance or (b) the 
usual corporate membership rate to employees of business and governmental entities. 


8.5 Financial Aid Programs. To the extent consistent with the goal of 
Facility Break-Even, and consistent with such programs at other facilities in the St. Louis 
metropolitan area operated by the YMCA, the YMCA will use its reasonable best efforts 
to provide financial aid and assistance based on need to members who might not 
otherwise be able to afford the YMCA's services at the Facility. During the term of this 
Agreement, the YMCA also will use its reasonable best efforts to raise funds from the 
City community and its members to assist members with fewer resources, so that the 
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Facility can be available to as many members as possible who wish to use it, subject to 
capacity levels and available funds. 


8.6 Discounts and Promotions. To the extent consistent with Facility 
Break-Even and subject to available capacity at the Facility, the YMCA may offer 
discounts and promotional rates at the Facility as established by the YMCA, subject to 
section 8.1, from time to time. 


8.7 Proper Use of Facility. The YMCA shall not use or allow the Facility to 
be used in any manner which establishes or promotes any religion or otherwise violates 
the principles of separation of church and state under the First Amendment to the United 
States Constitution, the Constitution of Missouri or any similar Laws. 


ARTICLE 9 
ASSIGNMENT AND SUBLICENSING 


9.1 Restrictions on YMCA. The YMCA agrees that it shall have no right to 
make or undertake to make: 


9.1.2 any deed of trust, mortgage, security interest or other lien with 
respect to its license and use rights in the Premises or the Facility, except any 
purchase money or purchase financing type liens on equipment; 


9.1.3 any assignment of its rights under this Agreement to any third 
party, 


9.1.4 any sublicense of all or any portion of the Premises or the Facility 
to any third party, 


9.1.5 any contract or agreement with a third party business entity which 
would use all or any part of the Premises or the Facility for its business purposes, 
or 


9.1.6 without the express written consent of the City, any contract or 
agreement with any third party business entity to manage the Facility for the 
YMCA. 


Provided, however, that none of the above restrictions shall prohibit the YMCA from 
entering into arrangements to rent a portion of the Facility in the ordinary course of the 
YMCA's business for concessions, including food and beverage concessions, and for 
short-term use by families, groups, business entities, and individuals for community 
events, sports leagues, practices, birthday celebrations and other special events and for 
"Contract Services" with third parties for services/instruction for activities such as yoga, 
massage, nutrition, aerobics, other specialized training or vending services consistent 
with Contract Services used by the YMCA at other facilities in the St. Louis metropolitan 
area. Any net revenues from such Contract Services shall be considered part of the 
Facility Revenues. With the prior written approval of the Director, not to be unreasonably 
withheld, the YMCA may contract with a youth-servicing organization, including, but not 
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limited to, Boys and Girls Club of Greater St. Louis for the provision of program 
activities at the Facility; provided, that the YMCA shall request the Director's approval in 
writing, and in such request shall advise the Director of the term of the proposed contract, 
the consideration therefor, the services to be provided by the youth-serving organization 
and any other information which Bond Counsel shall reasonably require in order to 
render an opinion that the contract with the youth-servicing organization shall not affect 
the tax-exempt status of the Project Bonds. 


9.2 Restrictions on City. The City and SLMFC agree that it shall have no 
right to have or allow any deed of trust, mortgage, security interest or other lien placed on 
the Premises or the Facility except any purchase money or purchase financing type liens 
on equipment, if any, supplied to the Facility by the City or SLMFC and except for any 
necessary Project Bonds Documents. The City and SLMFC also agree not to assign any 
of its rights under this Agreement to any person or entity except as expressly set forth 
herein; provided that the City may sell the Facility subject to this Agreement, any Option 
Periods and the YMCA's Right of First Refusal to Use set out in Article 22. 


ARTICLE 10 
CONTINUED OCCUPANCY BY THE. YMCA 


Any continued occupancy of the Facility and Premises after the last day of the 
Initial Term or any Option Period of this Agreement by the YMCA shall be construed to 
be a license only, on the terms herein set forth, terminable by either party on not less than 
thirty (30) days' prior written notice. 


ARTICLE 11 
REPRESENTATIONS, WARRANTIES AND COVENANTS 


11.1 By the City. The City or SLMFC or both, as appropriate, represent, 
warrant and covenant as follows: 


11.1.1 The City is a political subdivision of the State of Missouri. 


11.1.2 The City has determined that the construction of the Facility and 
the licensing thereof to the YMCA is within its proper governmental or quasi­
governmental functions and will further the physical, recreation and sports needs 
of City residents. 


11.1.3 The City and SLMFC have lawful power and authority to enter 
into the transactions contemplated by this Agreement and to carry out their 
obligations hereunder for the term hereof, and by all required governmental or 
quasi-governmental action has duly authorized the execution, delivery and 
performance of this Agreement. 


11.1.4 This Agreement cannot be rescinded, cancelled or terminated by 
the City or SLMFC based on the expenditure of City or SLMFC funds in future 
years for Facility repairs and maintenance, Equipment upgrades, Operating 
Subsidies and any other purposes as specifically required hereunder. 
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11.1.5 Neither the execution and delivery of this Agreement, nor the 
fulfillment of or compliance with the terms and conditions hereof, nor the 
consummation of the transactions contemplated hereby, conflicts with or results 
in a breach of, or Default under, any Laws, including, but not limited to, the Code 
and the Regulations, or the terms, conditions or provisions of any restriction or 
any agreement or instrument to which the City and SLMFC are now a party or by 
which the City and SLMFC or their property is bound, including, but not limited 
to, the Project Bonds Documents. 


11.1.6 The City and SLMFC have not made, done, executed or suffered, 
and warrant that they will not make, do, execute, permit or suffer, any act or thing 
whereby the City's and SLMFC's interests in the Premises or the Facility shall be 
or may be impaired, changed or encumbered in any manner whatsoever except as 
permitted in Section 9.2 above. 


11.2 By the YMCA. The YMCA represents, warrants and covenants as 
follows: 


11.2.1 The YMCA is a not-for-profit corporation duly organized and 
existing and in good standing under the laws of the State of Missouri. 


11.2.2 The YMCA is duly authorized to do business in the State of 
Missouri and has corporate power to enter into this Agreement. 


11.2.3 The YMCA has lawful power and authority to enter into the 
transactions contemplated by this Agreement and to carry out its obligations 
hereunder, and by all required corporate action its officers have been duly 
authorized to execute, deliver and perform this Agreement. 


11.2.4 Neither the execution and delivery of this Agreement, nor the 
fulfillment of, or compliance with, the terms and conditions hereof, nor the 
consummation of the transactions contemplated hereby, conflicts with or results 
in a breach of, or default under, any laws, regulation or rule, or the YMCA's 
Articles of Incorporation or Bylaws, or the terms, conditions or provisions of any 
restriction or any agreement or instrument to which the YMCA is now a party or 
by which the YMCA or its properties are bound. 


11.2.5 YMCA Tax Exempt Status; Future Actions to Preserve. 


(a) Terms used in this Section 11.2.5 and not otherwise defined in this 
Agreement are defined as follows: 


"Bond Counsel" means Armstrong Teasdale LLP, or other firm of 
nationally recognized bond counsel acceptable to the City. 
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"Issuer" means the governmental or quasi-governmental entity issuing 
any Project Bonds. 


"Net Proceeds" means the sale proceeds of the Project Bonds (excluding 
pre-issuance accrued interest), less any proceeds deposited in a reasonably 
required reserve or replacement fund, plus all investment earnings on such sale 
proceeds. 


"Regulations" means all regulations issued by the U.S. Treasury 
Department to implement the provisions of Code § § 103 and 141 through 150 and 
applicable to the Project Bonds. 


"Tax-Exempt Organization" means a non-profit organization, organized 
under the laws of the United States of America or any state, that is described in 
Code § 501(c)(3), is exempt from federal income taxes under Code § 501(a), and 
is not a "private foundation" within the meaning of Code § 509(a), or 
corresponding provisions of federal income tax laws from time to time in effect. 


(b) The YMCA (1) has been determined to be and is a Tax-Exempt 
Organization, and (2) has not declared and has not been determined to have any 
"umelated business taxable income" (as defined in Code§ 512) which could have 
a material adverse effect on its status as a Tax-Exempt Organization or which, if 
such income were subject to federal income taxation, could have a material 
adverse effect on the condition, financial or otherwise, of the YMCA. The 
YMCA received a letter from the Internal Revenue Service to the effect that it is a 
Tax-Exempt Organization, a copy of which is which has been provided to the City 
and copies of future such letters will be provided at the reasonable request of the 
City. Such letter has not been withdrawn, and no audit or investigation by the 
Internal Revenue Service of the tax-exempt status of the YMCA is presently 
being conducted. There has been no change or threatened change in the status of 
the YMCA as a Tax-Exempt Organization as of the date of this Agreement. So 
long as any portion of the Project Bonds remain outstanding, the YMCA will 
maintain its status as a Tax-Exempt Organization and will take no action or 
permit any action to be taken that could result in the alteration or loss of its status 
as a Tax-Exempt Organization. 


(c) So long as any portion of the Project Bonds remain outstanding, in 
order to maintain the exclusion of the interest on the Project Bonds from gross 
income for federal income tax purposes, the YMCA, to the extent the YMCA has 
control over such matters, 


(1) will take whatever action, and refrain from whatever action, 
necessary to comply with the applicable requirements of the Code; 


(2) will not use or invest, or permit the use or investment of, 
any Project Bond proceeds, other money held under the Project Bond 
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Documents, or other funds of the YMCA held and administered pursuant 
to this Agreement, in a manner that would violate applicable provisions of 
the Code; and 


(3) will not use, or permit the use of, any portion of the 
Premises and Facility in a manner that would violate applicable provisions 
ofthe Code. 


(d) So long as any portion of the Project Bonds remain outstanding, to 
the extent the YMCA has control over such matters, 


(1) All of the Premises and the Facility will be used by a Tax-
Exempt Organization or a governmental unit (disregarding portions of the 
Facility used by members of the general public who occupy the Facility on 
a short-term basis in the ordinary course of the operation of the Facility by 
the YMCA), and the amount of Project Bonds proceeds used for a "private 
business use" will not exceed 5% of the Net Proceeds of the Project 
Bonds. The YMCA understands that, for purposes of this paragraph, use 
ofthe Premises and Facility is treated as the use of Project Bond proceeds; 
and "private business use" means (1) use in a trade or business carried on 
by any person other than a governmental unit or a Tax-Exempt 
Organization, (2) any activity of a Tax-Exempt Organization which 
constitutes an "unrelated trade or business," determined by applying Code 
§ 513(a), or (3) use to pay costs of issuing the Project Bonds (including 
any underwriting discount or fee). 


(2) The YMCA will not enter into or renew any "management 
contract" (defined below) with any Person, other than a Tax-Exempt 
Organization or a governmental unit, without first obtaining and delivering 
to the City, SLMFC and the Project Bonds Trustee an opinion of Bond 
Counsel, addressed to the City, SLMFC and the Project Bonds Trustee, 
that such management contract will not adversely affect the exclusion of 
the interest on the Project Bonds from gross income for federal income tax 
purposes. The term "management contract" is defined in Regulations § 
1.141-3(b) as a management, service, or incentive payment contract with 
an entity that provides services involving all or a portion of any function 
of the Premises and Facility, such as a contract to manage the entire 
Premises and Facility or a portion of the Premises and Facility. Contracts 
for services that are solely incidental to the primary function of the 
Premises and Facility (for example, contracts for janitorial, office 
equipment repair, billing, or similar services) are not treated as 
management contracts. 


(3) The YMCA will not enter into or renew a license, lease or 
other use agreement of all or any portion of the Premises and Facility 
(disregarding portions used by members of the general public who occupy 
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such Premises and Facility on a short-term basis in the ordinary course of 
the YMCA's business) with any licensee, tenant or user that is not a Tax­
Exempt Organization or a governmental unit, without first obtaining and 
delivering to the City, SLMFC and the Project Bonds Trustee an opinion 
of Bond Counsel, addressed to the City, SLMFC and the Project Bonds 
Trustee, that such license, lease or use will not adversely affect the 
exclusion of the interest on the Project Bonds from gross income for 
federal income tax purposes. 


(e) So long as any portion of the Project Bonds remain outstanding, no 
portion of the proceeds of the Project Bonds will be used by the YMCA to 
provide any airplane, skybox, or other private luxury box, any facility primarily 
used for gambling, or any store the principal business of which is the sale of 
alcoholic beverages for consumption off premises, as such terms are used in Code 
§ 147(e). 


(f) So long as any portion of the Project Bonds remain outstanding, 
the YMCA will assist the Issuer in filing all appropriate returns, reports and 
attachments to income tax returns required by the Code, including without 
limitation the Information Return for Private Activity Bond Issues (Form 8038). 


(g) So long as any portion of the Project Bonds remain outstanding, 
the YMCA understands that the Code and the Regulations may impose new or 
different restrictions and requirements on the YMCA in the future. The YMCA 
will comply with such future restrictions that are necessary to maintain the 
exclusion of the interest on the Project Bonds from gross income for federal 
income tax purposes. 


ARTICLE 12 
UTILITIES 


The YMCA shall pay or cause to be paid out of Facility Revenues all charges 
accruing on and after the Commencement Date for gas, electricity, water, sewer service, 
refuse removal fees, telephone (including any cell phones primarily used for Facility 
operations by YMCA personnel assigned to the Facility) and other utilities located or 
used at the Facility. 


ARTICLE 13 
GOVERNMENTAL COMPLIANCE 


13.1 By the City. The City, at its sole cost and expense, shall comply with all 
Laws applicable to the City affecting the Premises or the Facility to the end that the 
Premises and the Facility shall at all times be lawfully used and occupied, provided that 
the YMCA's use and occupancy of the Premises or the Facility is in accordance with all 
Laws and as permitted by this Agreement. 
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13.2 By the YMCA. Subject to the use of Facility Revenues as permitted 
hereunder, the YMCA, at its sole cost and expense, shall comply with all Laws applicable 
to the YMCA which affect the carrying on of the YMCA's particular functions and 
particular business in and about the Facility. 


13.3 Environmental Compliance. The City warrants and represents to the 
YMCA that to the best of its knowledge, and except as to any such matters that may have 
been disclosed in writing to the YMCA: (i) no release, leak, discharge, spill, storage, 
disposal or emission of Hazardous Substances has occurred in, on or under the Premises 
and Facility, and that the Premises, including the Facility when constructed, will be free 
of Hazardous Substances on the Commencement Date of this Agreement except for 
Hazardous Substances installed or used in or about the Premises and Facility in 
accordance with all Laws; (ii) there are no underground storage tanks under or adjacent to 
the Premises and Facility; (iii) there has not been any notice of intent to sue, notice of 
violation, citation, warning or similar notification under any Governmental Authority 
environmental law or regulation regarding the Premises and Facility; and (iv) there is not 
any pending investigation or inquiry by any Governmental Authority concerning 
Hazardous Substances and the Premises and Facility. Attached to this Agreement as 
Exhibit F and made a part hereof is a list of all the environmental reports and audits 
which the City or SLMFC has obtained or which are otherwise in the City's or SLMFC'S 
possession or control which pertain to the Premises and Facility and which reports have 
been furnished to the YMCA for its review. The YMCA acknowledges and agrees that 
the contents ofthese reports have been disclosed to the YMCA. 


13.4 No Environmental Violations by the City. The City or SLMFC shall 
not cause or permit any Hazardous Substances to be used, stored, generated or disposed 
of (collectively "Used") on, in or under the Premises and Facility by the City or SLMFC , 
the City's agents, employees or contractors, except for those Hazardous Substances 
which are installed in and may lawfully be Used in the ordinary course of business in the 
operation of the Premises and Facility or which may be reasonably required in 
performing the obligations of the City or SLMFC under this Agreement, and then only to 
the extent no Laws are violated in so doing. 


13.5 No Environmental Violations by the YMCA. The YMCA shall not 
cause or permit any Hazardous Substances to be Used on, in or under the Premises and 
Facility by the YMCA, the YMCA's agents, employees or contractors, except in the 
ordinary course of business in the operation of any activities or business by the YMCA 
as permitted under this Agreement, or as reasonably required in performing the 
obligations of the YMCA under this Agreement, and then only to the extent no Laws are 
violated in so doing. 


13.6 Indemnification. To the extent permitted by law, each party (the 
"Indemnifying Party") shall defend, indemnify and save the other party (the 
"Indemnified Party") harmless from any and all claims of third persons, and damages, 
costs and losses owing to third persons or suffered by Indemnified Party, including court 
costs, reasonable attorneys' fees and consultants' fees, arising during or after the term of 
this Agreement and reasonably incurred or suffered by the Indemnified Party as a result 
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of any default or breach of any representation, warranty or covenant made by the 
Indemnifying Party under this Article 13. It is a condition of this indemnification and 
save harmless that the Indemnifying Party shall receive written notice of any such claim 
against the Indemnified Party promptly after Indemnified Party first has knowledge 
thereof. This indemnification and save harmless includes any and all costs reasonably 
incurred by Indemnified Party after notice to Indemnifying Party for any cleanup, 
removal or restoration mandated by any Governmental Authority acting lawfully under 
Law if the Indemnifying Party shall not timely perform such work. 


13.7 Survival of Article Provisions. The provisions of this Article 13 shall 
survive the expiration or sooner termination of this Agreement. 


ARTICLE 14 
REPAIRS AND MAINTENANCE 


14.1 By Citv. Except as provided in this Section and in Section 14.2 below, 
the City, at its sole cost and expense and not out of Facility Revenues, shall at all times 
during the term of this Agreement, maintain the Premises, the Facility, all improvements 
located thereon, including mowing and tree trimming adjacent to the Facility, all storm 
and sanitary sewers, and all gas, water, telephone, electrical facilities and other utilities, 
and keep them in good order, repair and operating condition. On a timely basis to ensure 
the proper operation of the Premises, the City will promptly make all necessary repairs, 
replacements, renewals, alterations and additions to the Premises and the Facility and all 
improvements and fixtures located thereon, excluding the Wellness Equipment and the 
Other Furniture and Equipment, which shall include, for example, the roof, walls, 
supporting structures, pipes, heating/air-conditioning system, plumbing system, windows, 
glass, doors, surveillance and security equipment, fixtures, swimming pools and all 
fixtures and other miscellaneous equipment necessary for the YMCA's operation of the 
Premises and the Facility and all other appurtenances located in or on the Premises and 
the Facility, including the parking lots. Provided however, notwithstanding the two 
foregoing sentences, the YMCA shall be responsible, from Facility Revenues or Capital 
Improvements Account, as applicable, for the cost of any repairs up to an aggregate 
annual amount in any Facility Fiscal Year of Ten Thousand Dollars ($1 0,000.00), so long 
as any such repair is not related to defective materials or workmanship, the failure of the 
City to timely fulfill its maintenance obligations as set forth in this Agreement, or lack of 
compliance with building codes or environmental regulations; and provided further, that 
the City shall in no event be responsible or obliged to make any expenditure or take any 
action to make a repair or remedy a condition attributable to the gross negligence of the 
YMCA, its employees, agents or contractors. All repairs and alterations on buildings and 
fixtures shall be and remain the sole and exclusive property of the City. Except as 
provided in this Section, and in Section 3.3 and in Section 14.2 below, the YMCA shall 
not be required to furnish any services, equipment or supplies, or to make any repairs, 
replacements, renewals, alterations and additions in or to the Premises and the Facility. 
The City, at its option, may enter into standard preventative maintenance/service 
agreements for the HVAC and other part of the Facility to protect the Facility's assets as 
may be recommended by the YMCA consistent with the YMCA's practices at similar 
facilities operated by the YMCA in the St. Louis metropolitan area. 
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14.2 By YMCA. The YMCA, out of funds from Facility Revenues or the 
Operational Reserve, shall furnish (a) consumable sports and recreational equipment and 
supplies such as bats, balls, gloves, whistles and kickboards; (b) office supplies such as 
paper goods, pencils, pens and staples; (c) janitorial and custodial services for all areas of 
the Facility; (d) limited maintenance and repair of the Facility as specifically set forth in 
Section 14.1; and (e) the maintenance and repair of the Wellness Equipment and Other 
Furniture and Equipment. Such services shall include for example (i) regular cleaning of 
all areas of the Facility and the City's equipment, (ii) seasonal shampooing of carpets, 
(iii) seasonal washing of windows in the Facility, (iv) snow removal from the Facility, (v) 
changing of filters and removal of waste or adding of consumables to the pool equipment, 
to the heating and air conditioning system, to the plumbing or to any other appliance, 
equipment, fixture or device in the Facility, (vi) replacement of electric lights inside the 
Facility; and (vii) shrubbery trimming and maintenance of landscaping, other than grass 
mowing and tree trimming, immediately adjacent to the Facility. 


14.3 Casualty, Etc. The obligations of the City and the YMCA set forth in this 
Article 14 shall be subject to the provisions set forth in Articles 15 [Casualty] and 17 
[Condemnation]. 


ARTICLE 15 
CASUALTY 


If the Facility or any material part thereof shall, after the date hereof and during 
the term hereof, be damaged or destroyed by fire, casualty or any cause whatsoever, 
either in whole or in part, the City shall use its reasonable best efforts with due diligence 
to remove any resulting debris and repair and/or rebuild the damaged or destroyed 
structures and other improvements in accordance with the original Plans and 
Specifications to the extent then permitted by Law. Provided, however, that the City in 
such rebuilding, without obtaining the YMCA's consent or approval, may elect to make 
material deviations from the original Plans and Specifications. As soon as reasonably 
possible, the City shall notify the YMCA in writing of any such planned material 
deviations from the original Plans and Specifications. If such material deviations are not 
acceptable to the YMCA, the YMCA may exercise its YMCA Renegotiation/Termination 
Right set out in Section 21.2.3 below. In causing such rebuilding or repairs to be made, 
the City shall be entitled to use, and shall use, all insurance proceeds available from the 
policies required to be carried hereunder for the particular risk in question. 


ARTICLE 16 
INSURANCE; INDEMNITY 


16.1 Prooertv. The City, at its sole cost and expense, shall obtain and 
maintain, and not out of Facility Revenues, or cause SLMFC to obtain and maintain, 
throughout the term of this Agreement, a policy or policies of insurance to keep the 
Premises, its improvements and. equipment constantly insured against loss or damage by 
fire, lightning and all other risks covered by the extended coverage insurance 
endorsement then in use in the State of Missouri, in an amount equal to the replacement 
cost thereof as determined by the issuing insurance company. The insurance under this 


#6643437 


26 







Section shall name the City, or SLMFC and any party required to be insured under the 
Project Bonds Documents and the YMCA as insureds as their respective interests may 
appear, and shall provide that such insurance may not be canceled without at least fifteen 
(15) days' advance written notice to the City and the YMCA. The insurance required 
pursuant to this Section may be maintained by the City through a generally recognized 
responsible insurance company or companies authorized to do business in the State of 
Missouri as may be selected by the City. In the event of a loss or damage under 16.1, the 
City will be responsible for any claim not fully covered by insurance due to any 
applicable deductible, policy limits or exclusions. 


16.2 Liability. The YMCA, out of funds from Facility Revenues, shall obtain 
and maintain throughout the term of this Agreement comprehensive general public 
liability insurance protecting the YMCA, the City, SLMFC and any party required to be 
insured under the Project Bonds Documents against claims of personal injury, death and 
property damage. Such public liability insurance shall provide minimum protection of 
One Million Dollars ($1,000,000) per occurrence and Three Million Dollars ($3,000,000) 
in the aggregate, which insurance coverage may be provided by primary and umbrella 
policies and by policies with multiple locations. Any required deductible or co-insurance 
amount which is directly attributable to the Facility shall be paid by the YMCA from 
Facility Revenues. Because the statutory sovereign immunity limits protection afforded 
the City and other governmental entities by R.S.MO § 537.610 are subject to change, the 
City may by written notice to the YMCA require increases in the amounts of such 
coverages. 


16.3 Worker's Compensation. 


The YMCA, throughout the term of this Agreement and out of funds from Facility 
Revenues, shall provide employee liability coverage for claims made under the applicable 
worker's compensation statutes through a combination of i) subject to Section 16.6 
hereof, a self- insurance program operated in compliance with the rules and regulations of 
the Missouri Division of Workers' Compensation and ii) subject to the second sentence 
of Section 16.5 and to Section 16.6 hereof, employer's liability insurance that protects 
both the YMCA and the City for claims in excess of the self-insured program. YMCA 
shall provide the City with a summary ofthe content of its self-insurance program. 


16.4 Certificates. Each Party shall provide the other with certificates of 
coverage evidencing the coverages as set forth in Sections 16.1-16.3 above, and payment 
of the premium for said coverage. The Certificates or other forms evidencing such 
insurance shall be provided on or before the beginning of the occupancy of the Facility in 
question by the YMCA, and on each date the insurance is renewed, or the insurance 
company or insurance pool is changed. Each Party shall notify the other immediately in 
writing if any of the insurance policies or pool participations required hereunder are 
canceled or become ineffective, or if a notice of cancellation or ineffectiveness is 
received by the Party, unless that Party has arranged for equivalent coverage to 
commence on or before the date of cancellation or ineffectiveness. 
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16.5 Cooperation. The City and the YMCA shall cooperate fully with each 
other in filing any proof of loss with respect to any insurance policy or insurance pool 
covering the events described in this Article 16. In no event will the City or the YMCA 
voluntarily settle, or consent to the settlement of any insurance claim without the written 
consent of the other Party, which shall not be unreasonably withheld or delayed. 


16.6 Indemnity. To the extent permitted by law, the YMCA and the City shall 
each indemnify, defend and hold harmless the other against and from all liability for 
claims, damages, costs, losses and expenses resulting from, arising out of, or in any way 
connected with negligent or intentional acts or omissions of the indemnifying party, its 
employees, agents or invitees on or about the Facility. Provided, however, that the 
YMCA and the City each respectively waive all rights of recovery against the other and 
the other's agents and employees for any loss or damage to the Facility, or injury to or 
death of persons, to the extent the same is covered or indemnified by proceeds of any 
insurance or insurance pool, or for which reimbursement is otherwise received. This 
waiver of subrogation agreement, however, shall apply only so long as the parties' 
respective insurance companies concur in this agreement and waive all such subrogation 
rights. 


ARTICLE 17 
CONDEMNATION 


17.1 Whole Taking. If the whole of the Facility shall be taken or condemned 
for any public or quasi-public purpose, or the same shall be sold or conveyed in lieu of 
taking by condemnation, or such a substantial part of the Facility shall be so taken or 
conveyed that the part thereof remaining cannot reasonably or economically be used by 
the YMCA as contemplated by this Agreement, then this Agreement shall terminate as of 
the date upon which title shall pass pursuant to such taking or condemnation. The 
interests of the City and/or the YMCA in any such condemnation award, or payment in 
lieu of taking or condemnation, shall be determined by agreement or according to law. 


17.2 Partial Taking. If a portion or interest in the Facility or Premises shall be 
taken or condemned for any public or quasi-public purpose, or the same shall be sold or 
conveyed in lieu of such taking or condemnation, such that the part thereof remaining can 
reasonably and economically be used by the YMCA as contemplated in this Agreement, 
then this Agreement shall continue in full force and effect until expiration or termination 
according to the terms hereof. In the event such partial taking or condemnation physically 
impairs any portion of the improvements then located upon the Facility, any such 
condemnation award or payment in lieu thereof shall be used to rebuild, repair, replace 
and restore the Facility or Premises with any additional funds required for such 
rebuilding, replacement or restoration to be paid by the City. Any such rebuilding, 
replacement or restoration shall be carried out by the City as soon as reasonably possible 
in a manner similar to or consistent with, to the extent reasonably possible, the original 
Plans and Specifications for the Facility. Provided, however, that the City, in any such 
rebuilding, without obtaining the YMCA's consent or approval, may elect to make 
material deviations from the original Plans and Specifications. As soon as reasonably 
possible, the City shall notify the YMCA in writing of any such planned material 
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deviations from the original Plans and Specifications. If such material deviations are not 
acceptable to the YMCA, the YMCA may exercise its YMCA Renegotiation/Termination 
Right set out in Section 21.2.3 below. In causing such rebuilding or repairs to be made, 
the City shall be entitled to use, and shall use, all proceeds available from the 
condemnation in question. 


17.3 No Taking by City. The City agrees not to initiate or take nor allow any 
City controlled entity to initiate or take, or be the beneficiary of, any action seeking 
condemnation or taking of any part of the Facility or this Agreement. 


17.4 Cooperation. The City and the YMCA shall cooperate fully with each 
other in the prosecution or defense of any prospective or pending condemnation 
proceeding with respect to the Facility or any part thereof as described in this Article 17. 
In no event will the City or the YMCA voluntarily settle, or consent to the settlement of, 
any prospective or pending condemnation proceeding with respect to the Facility or any 
part thereof, without the written consent of the other Party which shall not be 
unreasonably withheld or delayed. 


ARTICLE 18 
AD VALOREM PROPERTY TAXES AND SPECIAL ASSESSMENTS 


18.1 Ad Valorem Taxes. It is believed by both the City and the YMCA that 
each are exempt from the payment of ad valorem real estate and personal property taxes 
with respect to the Facility ("Property Taxes"). If, however, for any reason either the 
Facility or any improvements or equipment located thereon becomes subject to Property 
Taxes during the term of this Agreement, the City agrees that it will be the City's 
obligation to pay said Property Taxes in a timely manner. 


18.2 Special Assessments. After the City's receipt from the appropriate taxing 
authority, or after the YMCA's delivery of statements therefor to the City, the City shall 
pay and discharge, before the delinquency thereof, all special assessments, if any, which 
may be lawfully taxed, charged, levied, assessed or imposed upon, or against, or be 
payable for or in respect of any public improvements in the area of the Facility and all 
improvements now or hereafter located thereon (all of the foregoing being herein referred 
to as "Special Assessments"). 


18.3 Tax Statements. The City and the YMCA shall cause all such 
appropriate taxing authorities to deliver all notices, invoices and statements relating to 
Property Taxes and Special Assessments to the City for paying or causing the paying of 
the same under this Agreement, or if this cannot be achieved, the YMCA shall deliver the 
same to the City immediately upon the YMCA's receipt thereof. If the tax statements 
were issued to or in the name of the YMCA, promptly after payment of any such 
Property Taxes or any such Special Assessments, and in no event later than thirty (30) 
days after such payment, the City shall deliver to the YMCA copies of appropriate 
receipts evidencing payment. 


#6643437 


29 







18.4 Contest of Taxes. The City shall have the right, in its own name and/or 
the YMCA's name if necessary, to contest the validity or amount of any Property Tax or 
Special Assessment, at any time, and from time to time, and in the event of such contest, 
the City's failure to pay such contested taxes or assessments shall not be deemed a 
default under this Article; provided that prior to such contest, the City has delivered to the 
YMCA evidence that the City has paid such contested amounts "under protest" as 
provided by Law, or obtained a surety bond for the benefit of the taxing jurisdiction 
whose taxes or assessments are being contested in an amount sufficient to pay all 
contested amounts and any penalties and interest relating thereto or thereafter arising. In 
no event shall the City permit the lien of contested Property Taxes or Special 
Assessments to be foreclosed, and in the event such a foreclosure appears imminent or is 
commenced, the City shall immediately pay, or cause to be paid, all of the contested 
Property Taxes or Special Assessments and any penalties and interest relating thereto. 
The YMCA agrees to cooperate reasonably with the City in connection with any and all 
administrative or judicial proceedings relating to Property Taxes or Special Assessments 
in order to assure that the lowest possible tax liability is obtained. The YMCA shall have 
the same rights to contest such taxes assessed directly against it with respect to the 
Facility or may require the City to do so under this Section. 


ARTICLE 19 
ALTERATIONS 


19.1 By the YMCA. The YMCA, at its own cost and expense, shall have the 
right and privilege at all times during the term hereof to make such alterations, changes, 
improvements and additions to the Premises and Facility as the YMCA may reasonably 
desire, subject, however, to the provisions of this Section. Prior to commencing any 
alterations, additions or improvements, the YMCA shall submit plans therefore (the 
"Alteration Plans") to the City for review. The Alteration Plans shall be sufficient in 
form and content to allow the City to evaluate the proposed alterations, additions or 
improvements, and the City shall have the right to request such additional information as 
the City shall reasonably require. Within fifteen (15) days after the City's receipt of the 
Alteration Plans and any additional information requested by the City, the City will notify 
the YMCA in writing whether or not the City approves the alterations, additions or 
improvements provided for in the Alteration Plans, and any limitations or conditions 
upon the City's approval. All alterations, additions or improvements made by the YMCA 
shall be made in a good and workmanlike manner and in compliance with all Laws. This 
approval process shall not apply to any non-structural changes made by the YMCA of 
such a minor nature that they do not require a building permit. Any alterations, changes, 
improvements and additions made by the YMCA, except removable trade fixtures and 
interior YMCA signage, shall immediately become the property of the City and shall be 
considered a part of the Facility. 


19.2 By the City. The City at its sole cost and expense also shall have the right 
to make such alterations, changes, improvements and additions to the Premises and 
Facility as the City reasonably determines will improve the use and/or operation thereof 
as approved by the YMCA. 


#6643437 


30 







19.3 Lien Protection. The YMCA shall not permit any mechanic's or 
materialman's lien to be foreclosed against the Premises and Facility by reason of work, 
labor, services or materials performed by or furnished to the YMCA. If any such lien 
shall at any time be filed, the YMCA may contest the same in good faith but the YMCA 
shall, prior to any foreclosure thereof, cause such lien to be released of record by 
payment, bond, order of a court of competent jurisdiction or otherwise. Nothing 
contained in this Agreement shall be construed as a consent on the part of the City to 
subject its estate in the Premises and Facility to any lien or liability under the lien laws of 
Missouri. If any mechanic's or materialman's lien is filed against the Premises and 
Facility, or any part thereof or interest therein, by reason of work, labor, services or 
materials performed by or furnished to the YMCA and the amount of such lien is greater 
than $50,000, then the City may require the YMCA to provide a bond or other security 
reasonably acceptable to the City or such organization, indemnifying the City or such 
organization against loss as a result of such lien. 


ARTICLE 20 
SIGNAGE AT FACILITY 


20.1 Any signs of any kind that are displayed in or upon any part of the exterior 
or interior of the Facility shall be reasonably determined by the City as to placement, 
content and design. Such signage shall reasonably reference the YMCA so long as such 
signs comply with all Laws. All such signage shall be erected, maintained and repaired 
by the City at its sole cost and expense. 


ARTICLE21 
YMCA'S COVENANT TO OPERATE; SPECIAL TERMINATION PROVISIONS 


21.1 Operating Covenant. Subject to Section 21.2 below, the YMCA 
covenants and agrees during the term of this Agreement, except when prevented from so 
doing by Force Majeure, to operate, on behalf of the City, the Facility as a public 
recreation center owned by the City of St. Louis, and to provide family exercise, 
recreation, and sports programs similar to those provided by the YMCA at similar 
facilities in the St. Louis metropolitan area, subject to the conditions and provisions of 
this Agreement (such covenant being herein called the "YMCA's Operating 
Covenant"). Notwithstanding the foregoing, except as provided herein, so long as the 
YMCA is not violating any Law or other provisions of this Agreement, nothing contained 
in this Agreement shall be deemed to allow the City to regulate any programs, activities, 
or events of the YMCA in connection with the Facility or otherwise regulate the manner 
of operation by the YMCA and/or the hours and/or days of such Facility' operation, 
subject to Section 4.2 of this Agreement, so long as such manner of operation and the 
hours and days of operation are consistent with said other YMCA facilities considering 
membership levels and demand for services. 
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21.2.1 Definition. The Parties recognize and agree that despite their good 
faith and reasonable best efforts to implement and carry out the promotion and 
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development of the Facility as contemplated by this Agreement, economic 
conditions, including, but not limited to, the imposition of wage and benefit 
requirements pursuant to federal, state or local law, the failure of the parties to 
agree on fee increases above levels authorized by Section 8.1, competing 
facilities, population levels and demographics and/or other factors in the area of 
the Facility beyond the reasonable control of the Parties may prevent or frustrate 
the Parties' efforts to cause the Facility to be operated on at least a Facility Break­
Even basis (herein a "Frustration of Purpose"). 


21.2.2 Effect. The procedures set forth in this Section 21.2.2 shall be 
commenced within thirty (30) days of the receipt by either Party of a written 
notice from the other Party claiming a condition which such Party deems to 
constitute a Frustration of Purpose. Within such thirty (30) day period, the Parties 
agree to negotiate in good faith to attempt to modify the Operating Subsidy and/or 
adjust their respective rights and obligations under this Agreement in a manner 
that will allow the YMCA to operate the Facility on an economically viable basis 
mutually satisfactory to each Party. If such an adjustment is not reasonably 
possible or acceptable to both Parties, either Party by written notice to the other 
may terminate this Agreement (herein referred to as the "Frustration of Purpose 
Termination Option"). The Frustration of Purpose Termination Option shall be 
effective no earlier than ninety (90) days from the date of delivery thereof, unless 
the Parties shall mutually agree to an earlier effective date. The Parties each 
agree to take all reasonable and necessary actions and to execute and deliver such 
reasonably requested documents and instruments so as to carry out and confirm 
the termination of this Agreement. Neither Party shall be required to reimburse 
the other Party for any costs and expenses incurred subsequent to the effective 
date of the Frustration of Purpose Termination Option. Exercise of the 
Frustration of Purpose termination Option by either party shall not be deemed to 
constitute an Early Termination by the City under Section 21.3. 


21.2.3 YMCA Termination Right for Unaccepted Modification of 
Project Or Other City Actions. The parties recognize and agree that during the 
initial or any option term of this Agreement the City may wish to make, cause or 
permit certain modifications or expansions of the Project or the Facility which the 
City believes to be in its and its residents' best interests but which modifications 
or expansions the YMCA may reasonably and good faith find unacceptable under 
the terms and conditions presently set out herein for the YMCA's efficient 
operation of the Facility and the achievement of Facility Break-Even. In such an 
event, the parties will first attempt to reasonably and in good faith renegotiate and 
modify the terms of this Agreement in a manner satisfactory to both parties. If the 
parties are unable to agree to such modifications to this Agreement (or other 
actions or inactions have occurred hereunder which give rise to the following 
right) within 30 days of prior written notice by the YMCA to negotiate an 
equitable adjustment of this Agreement, then the YMCA shall have the right to (i) 
continue to operate under this Agreement with any such modifications as are 
acceptable to the City or (ii) on sixty (60) days prior written notice to the City, 
terminate this Agreement with such termination notice given to the City within 
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thirty (30) days after an impasse as to such modifications is declared by either 
party. This YMCA renegotiation/termination right is referred to herein as the 
"YMCA Renegotiation /Termination Right". 


21.3 Early Termination by City;. Although both Parties dispute any such 
right, and the City does not presently intend to assert and hereby waives any such right to 
the extent permitted by Law, if in the future the City, without cause or other lawful 
reason, exercises any right as a governmental body to rescind, cancel or otherwise 
terminate this Agreement prior to expiration of its Initial Term or any Option Period, the 
City shall pay to the YMCA, any costs or expenses incurred by the YMCA prior to such 
termination for which the YMCA is liable in connection with the operation of the 
Facility, including, but not limited to, remaining obligations under outstanding 
agreements and leases; provided, however, that the City may, at its option assume such 
costs, expenses, outstanding agreements or leases in lieu of making payments therefore to 
the YMCA. In addition, any funds remaining in the Operational Reserve Account, which 
shall be due and owing to the YMCA in accordance with Section 6.4.1, and any accrued 
and unpaid Operating Subsidy and Administrative Services Fee retained as of the date of 
termination shall be paid to the YMCA pursuant to this Section 21.3 within thirty (30) 
days from the date oftermination. 


ARTICLE 22 
RIGHT OF FIRST REFUSAL TO USE FACILITY 


The YMCA's "Right of First Refusal to Use" as referred to in this Agreement 
shall mean that for a period of five (5) years after expiration of the YMCA's Initial Term, 
first, second or third Option Periods, as the case may be, if such Option Periods are 
exercised by the YMCA, the City shall notify the YMCA in writing and offer the YMCA 
the right of first refusal to enter into a new license or similar use arrangement for the 
Facility, as the case may be, with the City (the "New Use Agreement") under the same 
terms and conditions as the City intends to enter into for the Facility with a third party in 
any bona fide, arms-length transaction. 


The City's offer notice to the YMCA for the New Use Agreement shall be made 
in writing, sent by certified or registered mail, or by recognized overnight delivery 
service, to the YMCA at the address provided in this Agreement, and shall identify the 
proposed new user, and shall detail the use rates and other terms and conditions of the 
proposed New Use Agreement. The YMCA may accept the New Use Agreement offer 
within thirty (30) days after receipt of the offer by sending written notice to the City by 
certified or registered mail, or by recognized overnight delivery service, to the City at the 
address for the City provided in this Agreement. In the event the YMCA fails to notify 
the City of its election to enter into the New Use Agreement within said thirty (30) day 
period, the City shall have the right to contract for use of the Facility with the third party 
upon the terms and conditions contained in the offer notice to the YMCA 


Should there be any material variation in the use rates, terms or conditions of the 
proposed New Use Agreement, or should the identity of the proposed new user change, 
then prior to consummating or allowing consummation of the New Use Agreement with 
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the proposed new user the City must again offer the Facility to the YMCA in accordance 
with the procedures set forth above. 


ARTICLE23 
PROTECTION OF INVESTMENTS 


23.1 Need for Protection. The parties recognize and agree that under this 
Agreement, each will devote significant time, efforts and/or resources (an "Investment") 
in establishing, developing and/or promoting the Facility as a successful and 
economically viable community center facility of the type owned or operated by the 
YMCA in the St. Louis metropolitan area (a "Community Facility"). A Community 
Facility shall not be construed as including program areas for baseball, softball, soccer or 
similar activities the City may operate itself or partner with other organizations, or any 
existing recreation center presently operated by the City, including the Carondelet 
Facility, or the existing facilities and programs operated by the YMCA as of the date of 
this Agreement. Therefore, to reasonably protect each party's Investment, the following 
provisions of this Article 23 are agreed to by each Party. 


23.2 No Competing Community Facility by YMCA. Unless otherwise 
agreed by the City in its sole discretion, during the term of this Agreement and for a 
period of five (5) years after its termination, the YMCA agrees not to directly or 
indirectly, or as a consultant to, or as an owner, or as an investor in another person or 
entity, be involved in a Community Facility, or similar facility competitive to the Facility, 
within a 2 mile radius of the Facility (the "Restricted Area"). 


23.3 No Competing Community Facility by City. Unless otherwise agreed 
by the YMCA in its sole discretion, during the term of this Agreement, the City agrees 
not to be involved with a Community Facility located within 2 miles of any existing 
YMCA facility, including the Facility, except as authorized hereby. 


23.4 Parties' Remedies. Without intending to limit the remedies available to 
the other Party, each Party acknowledges that a breach by such Party of the covenants 
contained in this Article 23 will result in material irreparable injury to the other Party for 
which there is no adequate remedy at law, and that, in the event of such a breach or threat 
thereof, the other Party shall be entitled to obtain a temporary restraining order and/or a 
preliminary injunction and a permanent injunction restraining such other Party and any 
other persons or entities acting with it from engaging in any activities prohibited by this 
Article 23 or such other equitable relief as may be required to specifically enforce any of 
the covenants of this Article 23. 


23.5 Scope of Covenants to be Reasonable. Each Party agrees that in the 
event that the other Party shall bring an action for the enforcement of any of the 
covenants contained in this Article 23 and a court shall find on the basis of the evidence 
introduced in said action that the scope of said covenants is unreasonable either as to 
time, area or activity covered, then the court shall make a finding as to what is reasonable 
and shall enforce said covenants by judgment or decree to the extent of such finding. 
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ARTICLE24 
DEFAULT BY PARTIES; RESOLUTION OF DISPUTES; REMEDIES 


24.1 Cure Periods. (i) If either Party neglects or fails to pay any sum or 
monetary charge due from it hereunder for a period of ten (1 0) days after written notice 
of default from the other Party, or (ii) either Party neglects or fails to perform or observe 
any of their other respective covenants, terms, provisions or conditions on its part to be 
performed or observed under this Agreement within thirty (30) days after written notice 
of default by the other Party (or if more than 30 days shall be reasonably required 
because of the nature of the default, such Party shall fail to proceed diligently to cure 
such default after such notice) (each, an "Event of Default"), then the other Party may 
immediately or at any time thereafter so long as said Event of Default is continuing, 
exercise its rights and remedies set out herein. In all events, the non-defaulting Party 
shall use reasonable efforts to mitigate any loss or damage which it may suffer as a result 
ofthe other's Event ofDefault. 


24.2 Contest of Alleged Defaults in Good Faith. Notwithstanding anything 
to the contrary contained in Section 24.1, with respect to any alleged Event of Default, if 
within ten (10) days after notice of such Event of Default, the Party alleged to be in 
default (i) in good faith notifies the other Party that it disputes such alleged Event of 
Default, and (ii) in good faith follows the Dispute Resolution Procedure set out below in 
Section 24.4 contesting such alleged Event of Default, then such Party shall not be 
deemed to be in default under this Agreement with respect to such alleged Event of 
Default, provided that if the decision with respect to such Event of Default is adverse to 
the Party alleged to be in default, in whole or in part, then such Party shall forthwith 
commence to correct the matters complained of by the other Party, or that portion thereof 
as to which such decision is adverse to such Party, and complete the same within twenty 
(20) days after such decision or judgment, or if more than twenty (20) days are required 
to complete such corrections with reasonable diligence, commence to correct the same 
within such twenty (20) days and prosecute the same to completion with reasonable 
diligence. 


24.3 Self-Help Remedies. If after the expiration of any cure period either 
Party (the "Defaulting Party") fails to perform any agreement or obligation on its part 
giving rise to an Event of Default, the other Party (the "Curing Party") shall have the 
right, (i) if no emergency exists, and after exhaustion of the Dispute Resolution 
Procedure set forth in Section 24.4, to perform the same after giving at least ten (1 0) 
days' written notice to the Defaulting Party, and (ii) in any emergency situation, to 
perform the same immediately without notice or delay and without the need to exhaust 
the Dispute Resolution Procedure. For the purpose of rectifying an Event of Default of 
the Defaulting Party as aforesaid, the City as the Curing Party shall have the right to enter 
the Premises and Facility. The Defaulting Party shall on demand reimburse the Curing 
Party for the costs and expenses reasonably incurred by the Curing Party in rectifying an 
Event of Default as aforesaid, including attorneys' fees, together with interest thereon at 
the Default Rate. Any act or thing done by the Curing Party pursuant to this Section 24.3 
shall not constitute a waiver of any such Event of Default by the Curing Party or a waiver 
of any covenant, term or condition herein contained or the performance thereof. 
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Notwithstanding anything to the contrary herein, if any failure by the Defaulting Party to 
perform its agreements or obligations hereunder shall (i) result in any insurance required 
to be maintained hereunder to not be in full force and effect at any time during the term 
of this Agreement, (ii) result in serious injury to persons or property, or the foreclosure of 
any lien upon the Premises and Facility, or (iii) otherwise result in significant adverse 
consequences to the Curing Party if such failure to perform is not cured promptly 
following discovery of such failure to perform, then the Curing Party shall have the right 
to proceed with the cure of such failure to perform by the Defaulting Party prior to the 
expiration of the cure period provided for herein, within such time frames which are 
reasonable under the circumstances. If the Defaulting Party contends that some or all of 
the amounts expended by the Curing Party in such circumstances were excessive or were 
not required to be expended for any reason, then the Defaulting Party shall have the right 
to submit such contention to the Dispute Resolution Procedure. 


24.4 Dispute Resolution Procedure. The City and the YMCA each wish to 
attempt to reach an amicable resolution of any disputes and controversies which may 
arise between them under this Agreement at the earliest possible date. Therefore, except 
for matters relating to the exercise by a Party of a Frustration of Purpose Termination 
Option, instances where a Party is entitled to take immediate judicial action under Section 
24.5 below, or in any event where a Curing Party may take immediate self-help action 
under Section 24.3 above, the City and the YMCA shall attempt to resolve any dispute or 
controversy between them in the following two-step "Dispute Resolution Procedure": 
(1) First, the senior staff of the City and the YMCA shall meet and attempt to resolve the 
dispute; (2) if they are unsuccessful, then, to the extent permitted by law, the matter shall 
go to non-binding mediation with a mediator and under a time schedule and conditions 
reasonably acceptable to both parties. Such Dispute Resolution Procedure shall also be 
applicable, if necessary, after any Curing Party action pursuant to the emergency situation 
exception. 


24.5 Rights and Remedies at Law and Equity; Injunctive Relief. If the 
Dispute Resolution Procedure set forth above is unsuccessful to resolve the dispute or 
controversy, or the parties cannot agree on a mediator(s) or the terms and conditions of 
mediation, then either Party may pursue such rights and remedies it may have at law and 
equity generally. The Dispute Resolution Procedure shall not be applicable to an action 
of the type for which a Party is entitled at law or in equity to immediate judicial 
injunctive relief or judicial specific performance arising out of the activity to be enjoined 
or caused to be performed in order to prevent irreparable harm or injury. 


24.6 Remedies Cumulative; Legal Expenses. The various rights and 
remedies given to or reserved to the City and the YMCA by this Agreement or allowed 
by law shall be cumulative, irrespective of whether so expressly stated. In the event 
either Party hereto shall be obligated to secure the assistance and service of legal counsel 
in an effort to enforce (or defend against) any alleged Default under this Agreement, then 
if such Party prevails in such action, such prevailing Party shall be entitled to recover 
against the other Party reasonable attorneys' fees, including those before suit is filed and 
all costs and fees so incurred through all appellate proceedings as may be required. 
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ARTICLE25 
CITY'S ACCESS TO FACILITY AND USE OF FACILITY 


25.1 City Access The City and its authorized representatives shall with prior 
notice have full access to enter the Facility during normal business hours for any purpose 
related to this Agreement. The City will use its reasonable best efforts (i) in entering or 
inspecting the Facility not to disrupt or interfere with any activities then being conducted 
by the YMCA or its permitted agents and (ii) to coordinate maintenance activities or 
other work at the Facility to minimize any disturbance or interference with the YMCA's 
and its permitted agent's activities. YMCA staff may keep locked desks and secure files 
at the Facility. 


25.2 City Use. Subject to scheduling and availability, the City shall have the 
right to use the Facility, the Outdoor Pool, or both, for events conducted by the City on 
twelve (12) days per year, after reasonable prior notice to the YMCA. The YMCA shall 
be reimbursed for any incremental costs and expenses related to use by the City under 
this section 25.2. 


ARTICLE 26 
FORCE MAJEURE 


If either Party shall be delayed or hindered in or prevented from the performance 
of any act required under this Agreement by reason of strikes, lockouts, labor troubles, 
inability to procure materials, failure of power or other utilities, restrictive Laws (except 
as otherwise specifically provided herein), terrorist acts, riots, insurrection, war or other 
reason not the fault of the Party delayed in performing the work or doing the acts required 
under the terms of this Agreement (collectively, "Force Majeure"), then performance of 
such act shall be excused for the period of the delay, and the period for the performance 
of any such act shall be extended for a period equivalent to the period of such delay. The 
provisions of this Article shall not (i) operate to excuse the City from timely payment of 
the YMCA's Operating Subsidy or any other monetary charge required to be paid by 
either Party under the terms of this Agreement, or (ii) be applicable to delays resulting 
from the inability of a party to obtain financing or to proceed with its obligations under 
this Agreement because of a lack of funds unless such funds were to be supplied by the 
other Party to this Agreement. 


ARTICLE27 
MEMORANDUM OF LICENSE/AGREEMENT TO BE RECORDED 


Upon the execution of this Agreement, the Parties shall promptly execute and 
deliver for recording in the Real Estate Records of the City, a "Memorandum of 
License/ Agreement" in substantially the form attached hereto and made a part hereof as 
Exhibit G. Neither Party shall record this Agreement or cause the same to be recorded 
without the written consent of the other Party which consent may be withheld in its sole 
discretion. 


#6643437 


37 







ARTICLE28 
NOTICES 


Any notice required or permitted to be given pursuant to this Agreement shall be 
effective and valid if in writing, and delivered personally by reputable express courier or 
delivery service, or sent by verifiable facsimile machine (with a copy by first class mail 
postage prepaid) or by certified or registered U.S. Mail postage prepaid, return receipt 
requested, as follows: 


If to the City: 


With a copy to: 


Ifto the YMCA: 


With a copy to the 
YMCA's Counsel: 


St. Louis City, Missouri 
Department of Parks, Recreation and Forestry 
5600 Clayton Avenue (in Forest Park) 
St. Louis, Missouri 63112 
Attention: Director 
Fax No. (314) 535-3901 


City Counselor 
314 City Hall 
Tucker and Market Streets 
St. Louis, Missouri 63103 
Fax No. (314) 622-4956 


YMCA of Greater St. Louis 
1528 Locust St. 
St. Louis, Missouri 63103 
Attention: President 
Fax No.: (314) 436-1901 


Husch Blackwell LLP 
190 Carondelet Plaza, Suite 600 
St. Louis, Missouri 63105 
Attention: Edward Lieberman 
Fax No: (314) 480-1505 


Unless otherwise specified, notice shall be deemed given when received, but if delivery is 
not accepted, on the earlier of the date delivery is refused or the third day after the same 
is deposited with the United States Postal Service. Notices given by Counsel to either 
Party shall be deemed given by such Party. Any person or entity may by written notice to 
the others change the address for such person or entity's receipt of notices. 


ARTICLE29 
NON-WAIVER OF PERFORMANCE 


29.1 In General. One or more waivers of any covenant, term or condition of 
this Agreement by either Party shall not be construed as a waiver of a subsequent breach 
of the same or any other covenant, term or condition, nor shall any delay or omission by 
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either Party to seek a remedy for any breach of this Agreement or to exercise a right 
accruing to such Party by reason of such breach be deemed a waiver by such Party of its 
remedies or rights with respect to such breach. The consent or approval by either Party to 
or of any act by the other Party requiring such consent or approval shall not be deemed to 
waive or render unnecessary consent to or approval of any similar act. 


ARTICLE 30 
SHARING OF INFORMATION; MEETINGS; 


AND AUTHORIZED REPRESENTATIVES 


30.1 Generally. Until such time as the construction of the Facility is 
completed, each of the Parties shall use its reasonable best efforts to keep the other Party 
reasonably and generally informed as to the status of such Party's efforts and material 
events of which such Party is aware occurring with respect to such construction and the 
development and promotion of the Facility. 


30.2 Authorized Representatives. Until such time as such Party shall appoint 
an alternative representative or representatives, the following named persons shall be 
deemed an authorized representative for such Party with respect to this Agreement and 
the construction, development or promotion of the Facility and the other Party shall be 
entitled to rely on the actions and communications of said person(s) to be those of such 
Party so long as the same are within the scope of this Agreement: 


City: The Director of Parks, Recreation and Forestry, any person duly acting as 
such Director, or any person designated in writing by the Director or an acting Director to 
be an authorized representative. 


YMCA: Any individual holding the title of President, Chief Executive 
Officer, Chief Operating Officer, or Senior Vice President-Finance, or any person 
subsequently designated in writing by the President to be an authorized representative. 


ARTICLE31 
FURTHER ACTIONS; REASONABLENESS AND COOPERATION 


BY PARTIES; TIME FOR CERTAIN ACTIONS 


31.1 In General. Each Party agrees to take such further actions and to execute 
such additional documents or instruments as may be reasonably requested by the other 
Party to carry out the purpose and intent of this Agreement. Except where expressly 
stated to be in a Party's sole discretion, or where it is stated that a Party has the ability to 
act in its sole judgment or for its own uses or purposes, wherever it is provided or 
contemplated in this Agreement that a Party must give its consent or approval to actions 
or inactions by the other Party or a third person in connection with the transactions 
contemplated hereby, such consent or approval will not be unreasonably withheld or 
delayed nor will any other determinations which must be made by a Party in the course of 
performing and administering this Agreement be unreasonably made. The City and the 
YMCA each also agree to cooperate with and reasonably assist each other in good faith 
in carrying out the purpose and intent of this Agreement and the overall goals and 
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purposes for the Facility and the Project. If no time period is set herein for a Party to 
approve or consent to an action or inaction by the other Party or a third person such 
approval or consent shall be given or affirmatively withheld in writing within 20 days 
after it is requested in writing or it shall be deemed given. 


31.2 Qualification as "Contract and Cooperative Action". 


The parties agree that this Agreement is a "contract and cooperative action" and 
"cooperation agreement" pursuant to R.S.Mo. 70.210 et seq. 


ARTICLE32 
GENERAL PROVISIONS 


32.1 Subject to Project Bonds Documents. The terms and provisions of this 
Agreement shall be subject to the terms and provisions contained in the Project Bonds 
Documents. It is the intent of the Parties that in the event of any conflict between the 
terms and provisions of this Agreement and the terms and provisions contained in the 
Project Bonds Documents, the terms and provisions of the Project Bonds Documents 
shall control. 


32.2 Annual Auvrovriation. The City is obligated only to make any 
payments, or to retain or allow retention of funds, under this Agreement as may lawfully 
be made from funds budgeted and appropriated for that purpose or authorized by the 
budget ordinance for the City's then current fiscal year. Provided, however, if the City 
shall fail to make any payments required of the City hereunder because of any such non­
appropriation, the YMCA may exercise its YMCA Renegotiation/Termination Right set 
out in Section 21.2.3 above. 


32.3 Governing Law. This Agreement shall be governed and construed in 
accordance with the laws of the State of Missouri with respect to contracts to be wholly 
performed herein. Venue for the enforcement of this Agreement shall be proper in the 
City of St. Louis. 


32.4 Modification of Agreement; No Waiver by Prior Actions. The terms, 
covenants and conditions of this Agreement may not be changed orally, but only by an 
instrument in writing signed by the Party against whom enforcement of the change, 
modification or discharge is sought. The failure of either Party hereto to insist in any one 
or more cases upon the strict performance of any term, covenant or condition of this 
Agreement to be performed or observed by the other Party shall not constitute a waiver or 
relinquishment for the future of any such term, covenant or condition. 


32.5 Relationship of the Parties; No Third Party Beneficiaries. This 
Agreement shall not create a partnership or a lease between the Parties and is limited to 
the specific purposes set out herein. Neither Party shall be the agent of, or have any 
rights to create any obligations or liabilities binding on, the other Party. The Parties do 
not intend to confer any benefit hereunder on any other person or entity other than the 
Parties hereto. 


#6643437 


40 







32.6 Table of Contents and Captions; Recitals and Exhibits; Agreement 
Preparation. The Table of Contents and captions used throughout this Agreement are 
for convenience and reference only and the words contained therein shall in no way be 
deemed to explain, modify, amplify or aid in the interpretation or construction of the 
provisions of this Agreement. The Recitals found at the beginning of this Agreement and 
Exhibits A through I (including any schedules thereto) and any properly adopted 
amendments, supplements or replacements thereto are incorporated herein by reference 
and are important and material parts of this Agreement. In any interpretation, 
construction or determination of the meaning of any provision of this Agreement, no 
presumption whatsoever shall arise from the fact that the Agreement was prepared by or 
on behalf of any Party hereto. 


32.7 Agreement Binding on Successors and Assigns, Etc. Except as herein 
otherwise expressly provided, all covenants, agreements, provisions and conditions of 
this Agreement shall be binding upon and inure to the benefit of the Parties hereto and 
their respective successors in interest and assigns as well as any devisees of the City, and 
shall be deemed to run with the land where the Facility are located. 


32.8 No Brokers. Each Party represents and warrants to the other that it has 
not incurred or caused to be incurred any liability for real estate brokerage commissions 
or finder's or agent's fees in connection with the execution or consummation of this 
Agreement for which the other Party may be liable. Each of the Parties agrees to defend, 
indemnify and hold the other harmless from and against any and all claims, liabilities or 
expense (including reasonable attorneys' fees) in connection with any breach of the 
foregoing representations and warranties. 


32.9 Publicity. Until the Facility in question is constructed and open to the 
public, the Parties will, to the extent reasonably possible, confer and coordinate public 
announcements and other publicity concerning the Facility. 


32.10 Execution; Counterparts. Each person executing this Agreement in a 
representative capacity warrants and represents that he or she has authority to do so and 
upon request by the other Party proof of such authority in customary form will be 
furnished to the other Party. This Agreement may be executed at different times and in 
two or more counterparts and all counterparts so executed shall for all purposes constitute 
one agreement, binding on the Parties hereto, notwithstanding that both Parties may not 
have executed the same counterpart. And, in proving this Agreement, it shall not be 
necessary to produce or account for more than one such counterpart executed by the Party 
against whom enforcement is sought. 


32.11 Unauthorized Alien Emolovees. YMCA, shall, pursuant to the 
provisions of Sections 285.530 through 285.555 of the Revised Statutes of Missouri 
2000, as amended, by sworn affidavit in the form attached hereto as Exhibit J and 
provision of documentation, affirm (i) its enrollment and participation in a federal work 
authorization program with respect to the employees working in connection with this 
Agreement and (ii) that it does not knowingly employ any person who is an unauthorized 
alien in connection with this Agreement pursuant to the above-referenced statutes. 
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32.12 Survival. All provisions of this Agreement which by their terms provide 
for or contemplate obligations or duties of a Party which are to extend beyond the 
expiration or termination of this Agreement (and the corresponding rights of the other 
Party to enforce or receive the benefit of such obligations or duties), shall survive such 
expiration or termination. 


(Remainder of page intentionally left blank; Signature page follows) 
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IN WITNESS WHEREOF, the City and the YMCA have caused this Agreement to be 
duly executed as of the day and year first above written. 


CITY OF ST. LOUIS, MISSOURI By: 


COMPTROLLER 


DIRECTOR OF PARKS, RECREATION AND FORESTRY 


PRESIDENT, BOARD OF PUBLIC SERVICE 


Approved as to Form: 


CITY COUNSELOR, CITY OF ST. LOUIS 


Attest: 


REGISTER, CITY OF ST. LOUIS 


YOUNG MEN'S CHRISTIAN ASSOCIATION OF GREATER ST. LOUIS 


By: ____________ _ 


Its: ---------------


ACKNOWLEDGED, ACCEPTED AND APPROVED: 


ST. LOUIS MUNICIPAL FINANCE CORPORATION 


By: ___________ _ 


Its: ___________ _ 
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EXHIBIT A 


LEGAL DESCRIPTION OF FACILITY SITE 


A tract of land situated in the City of St. Louis, and the State of Missouri, lying in part of 
City Block 4421, and being more particularly described as follows: 


BEGINNING at the intersection of the Eastern right-of-way line of Florissant Avenue, 
width varies, and the Southern right-of-way line Carrie Avenue, 30 feet wide, said 
intersection being the Westernmost corner of said City Block 4421; thence along said 
Southern right-of-way line of Carrie A venue, also being the Northern line of said City 
Block 4421, North 55 degrees 42 minutes 45 seconds East a distance of 1181.04 feet; 
thence leaving said Northern line of said City Block 4421, South 07 degrees 38 minutes 
24 seconds East a distance of 439.53 feet; thence South 17 degrees 56 minutes 16 
seconds East a distance of616.68 feet; thence South 67 degrees 34 minutes 04 seconds 
West a distance of 954.32 feet to said Eastern right-of-way line of Florissant Avenue; 
thence along said Eastern right-of-way line of Florissant Avenue, North 22 degrees 25 
minutes 56 seconds West a distance of 528.36 feet to a point of curvature; thence 
continuing along said Eastern right-of-way line of Florissant Avenue, 272.90 feet along 
the arc of a curve to the left, with a radius of 901.60 feet, through a central angle of 17 
degrees 20 minutes 32 seconds, with a chord that bears North 31 degrees 06 minutes 12 
seconds West a distance of271.86 feet to the point ofbeginning. 


Containing 21.231 Acres, according to survey by Grimes Consulting, Inc. Dated June, 
2007. 
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EXHIBIT B 


SITE PLANS FOR FACILITY 
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EXHIBITC 


SCHEMATIC DRAWINGS OF FACILITY 


#6643437 C-1 







~~ 
~· 


i ! ~ 
I'' ''I 
i I 
i i 
! l 


lr-


~~ ~~~ 
i : .• 


• 


City of St Louis 
O'Fallon Recreation Complex 
4343 West Rori»ar~ 
OFellonPark 
Sain\ louis, Mlssoun 63\15 


1•·-­
-'~ -·"""'~""~ t.liU.!t'fl 


r.ttwoo'"' 


1 


l
i (>:: --


1 
i;l 
I"' 
'I 


II 
I' 


(~) 







(~ r 


(~) 


\ 
@ 


(~ 
__ T 


.~ • ~~~ ~· ll.ruw.INE LEVEL FLOOR PLAN City of St. Louis 
R g • !, ~~~ O'Fallon Recreation Complex 
'"' i 43431/'/as!_Aons~ 


L__..[__j \L '1--Com::--tructio-. -,Dorome--""'------1! ~~:i$~M~vri63115 







~ O'F allan Recreation Complex 


..,_- .. -~ __ ,.._ .. _ .. 
-..--"'· __ .... ..__ 
~~"-


~~ II aR LEVEL NATATORIUM City of St. Louis 


"'~ ~ f--------- ~~4~,;!~~;~oonBtlt 
_ Lc_""'_:""_:d_:ton_:D~=~me~n~t' __ __ji.__'S""'run"._;t L~w~"·~-~""'"'!:'~63:'_111~5 _______ _jt__ ___ ·_·~·---~_•«•_:=~~=~=" ~:;:..~_·_-_._~_~"_"_JL_-== 







~)-~·· 


.-


.' ' \ 
IVI.'_.Jio.l 


:-" ! ~ 
1 
H · LOCKER/GYMNASIUM PLAN O'Fallon Recreation Complex > ~~~·'Ill ~RLEVEL CltyofSt.louls 


g ~ I ~ .,~ t-::----::------JJ 4343Wes1Florts.san! 


t____J__J ; L_ ~ Construction Documents ~~:tc:.:;~1ssoun 63115 







~ 
?!! ill ~~ ! ii o• ~ ; ., (11 


' 


r 
' 


@-, __ _ -------...... ___ _ 


~;;ER lEVEL COMMUNITY 
W1NGPlAN 


Con~truct\on Docwments 


City of Sl Louis 
O'Fallon Recreation Complex 
434.3WestFionssant 
Of" alton Park 
S$nt Lotus, MsSO!Jfl 53 '11 S 


--0 







EXHIBITD 


RULES AND REGULATIONS FOR FACILITY 
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EXHIBIT D 


RULES AND REGULATIONS FOR FACILITY 


MEMBER SERVICES SUMMARY 
PROCEDURES & DEFINITIONS 
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IV. RMOD ................................................................................ . 
Coverage 
Accidents/1 ncidents 
Situations/Questions 
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I. Check In 
a) Check In Procedures 


• All membership cards will be checked at the Service Center and 
members personally greeted. All Full membership cards will be 
scanned. 


• Service Center staff will request a picture JD or look up photo in Image 
Access computer system for members who have forgotten their 
membership cards. At the same time, the member will be pleasantly 
reminded to bring their membership card next time. The membership 
must be verified on the computer. Lost cards require a replacement 
fee, which must be receipted on the computer. A picture ID must also 
be verified on replacement cards. 


• All program participants who do not have a Full membership must 
present a Program Activity Card for admittance to the facility. 


b) Guest Pass Policy and AWAY Program 
• Guest usage will be tracked in the member management computer system 


with journals. 
• Guest Passes - Full members, 13 and older will have unlimited guest 


passes. 
However, each guest must present a valid ID and the guest would only 
be allowed to visit the association 2 times before having to join or pay 
a daily fee while accompanied by a member. 


• VALID ID must be given to the front desk worker for every visitor over 
the age of 13. 


• Members may bring only one guest at a time, per family member. 
• Guest without a pass or business card from a staff member and not 


accompanied by a member will not be allowed to use the facility. 
• Out of town relatives of full members do not need a guest pass. 


Relative must show proof that they reside outside a 75-mile radius of 
St. Louis and can receive use of St. Louis facilities for a maximum of 
two weeks per quarter. 


• Member Services Associates should enter the guest into the computer system 
with a journal and facility access. 


B. "Always Welcome At YMCA's" (AWAY) memberships for St. Louis 
visitors - AWAY memberships are for members who have a valid YMCA 
membership outside a 75-mile radius. AWAY members will receive use of 
St. Louis YMCA facilities for a maximum of fourteen days each quarter. 
After the two weeks they will be charged the branch daily fee. This would be 
tracked in the member management computer system with journals. This 
same privilege is provided to facility members when traveling more than 75 
miles away from home. 


• Visiting members from an out of town YMCA are always welcome. They 
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need to have their membership card with them. Members will have access to 
YMCA facilities located more than 75 miles away from their home location. 


• AWAY members are not allowed guests. 


c) Guest Inquiries 
• HAVETHEM FILL OUT A TOUR/ENTRANCE CARD. 
• GIVE THEM A TOUR/INTERVIEW. 
• GIVE THE GUEST ANY OTHER INFO SUCH AS RATE SHEETS, 


CLASS SCHEDULES, ETC. 
• PLACE THE TOUR CARDS IN THE DESIGNATED AREA 
• Proceed with the follow-up using the tour follow-up scripts. ALL 


tours should receive a "Thank You for Touring" postcard within 
ONE WEEK of giving the tour. (Best practice: Complete a post 
card immediately following the tour.) 


II. Membership 
a) Definition of a Household Membership 


• A household membership is available to two adults living in the same 
household and their dependants. It can also be two adults with no 
dependants. Dependants can be children or adults. Students over the 
age of 23 cannot be included as a dependant if there are already two 
adults in the household; they may purchase a student membership. 
The executive director can only make exceptions to this structure. 


How can we verify that someone is a dependant? 
• We can ask for the most recent tax return that shows that an individual was 


claimed as a dependent. If that is unavailable or timing is wrong (for example, 
grandchildren have become dependants since the last tax return was filed), we 
can ask for any documentation that shows financial dependence, or a letter 
outlining the financial support that is provided. 


What proof should we have that all are in the household? 
• We require proof of shared residence-photo ID's showing the same 


address, occupancy permit, tax return, signed lease agreement/title or 
voter registration card. 


b) Membership types that are available: 
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• Full membership - allows use of all branch facilities at the branch the 
membership is assigned. · 


• Metro membership - includes use of all facilities, also allows member 
to use all branches and privileges within the St. Louis area. 


• Corporate membership - Joining fee adjusted rates are given to 
companies having two or more employees joining. 


• Only those 13 and older may use strength training equipment, free 
weights, sauna, whirlpool, steam room, cardia equipment, and indoor 
track. Branches can create a required training program for 13 year 
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olds to use the track, strength training, and cardiovascular equipment. 
• Only children 13 and older may be in the facility without an adult age 


18 or older. Members 13 and older should have a membership card. 
For branches that wish to allow children under the age of 13 in the 
facility without an adult must provide organized group recreational 
activities according to a set schedule and directly supervised by staff or 
qualified volunteers. 


• To encourage Metro memberships, Full members taking program at 
other branches will be charged the non-member rate. 


• Metro members receive all full benefits that branch Full members 
receive. 


• Non-metro Full members can visit other St. Louis association branches 
for a total of three times (i.e. same branch three times or three different 
branches one time) before they must up-grade to a Metro membership. 


• Corporate membership agreements developed must follow the 
Corporate Membership Best Practices policies and be reported to the 
corporate office. Corporate office then sends updates on a quarterly 
basis to the branches regarding all corporate agreements. Corporate 
members can join any St. Louis branch to receive the corporate rate. 
Corporate members may pay a reduced joining fee. 


• All Full members receive lower rates on programs and early 
registration priority over non-members. 


• Special rates exist for single parent families and adults ages 62 and 
older (for senior families, one spouse must be 62 or older). Students 
have a special rate and also pay a reduced joining fee. Those full-time 
students have all rights and privileges of any adult member. Student 
metro memberships are not available. Student must be 23 or younger. 


• All St. Louis Full and Metro membership cards display an (Always 
Welcome At YMCA's) AWAY logo on the back. This program allows St. 
Louis members to use other YMCAs outside a 75-mile radius of St. Louis 
metro area while visiting another city on vacation or a business trip. For 
a listing of the participating YMCAs, see the YMCA of the USA AWAY 
Branch Listing. Some YMCAs charge a small fee; the AWAY book will 
list facilities and costs, if any. 


• Members who pay be electronic fund transfer (EFT) will receive from 
the branch a 45-day written notice of any membership rate change to 
allow EFT members to give the required 30 day written notice if they 
choose to cancel. 


• The annual fixed fee for one year equals the monthly EFT fees 
multiplied by twelve. No discount is offered. 


• Program participants who are non-members may join during their 
program session and apply the cost of their non-member program fee 
up to the total cost of the joining fee of a Full membership. 


C. 


c) Membership Payment Method 
• Full and Metro members pay a one time joining fee at the time of their 
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membership registration. As long as the membership is active, the 
joining fee will not be charged again. 


• Fixed Term members will have a 60-day grace period to renew their 
membership before the joining fee will be charged. 


• EFT members who wish to terminate their membership also have a 60-
day grace period to reinstate their membership before the joining fee is 
charged. 


• Full and Metro memberships can be purchased for a fixed term of one 
year or by continuous monthly drafts paid by EFT (Electronic Fund 
Transfer). 


• A membership form will be completed for all new members with 
payment information. Members paying by EFT will need to complete 
an EFT form, and submit a voided check or credit card. 


• Fixed Term memberships are paid in full by cash, check, MasterCard, 
Visa, American Express or Discover at the time of the membership 
registration. 


• Continuous memberships are to be paid monthly by EFT. The monthly 
membership fee is drafted from the member's bank account, either 
savings or checking accounts, or credit card. 


• SS#, checking account#, credit card number must be crossed out with 
a black marker and/or stored in a locked file cabinet. 


d) Temporary Memberships 
• Temporary memberships can be made for business, military or medical 


reasons and can only be granted with executive directors approval. 
Documentation should be collected from their employer to show they 
are in town for a short period or from the physician to show their 
rehabilitation program. The joining fee must be prorated on a monthly 
basis and a premium must be added to the monthly rate. Temporary 
memberships are paid in full at the registration. 


e) Membership Transfer Policy 
• Members may transfer to any YMCA in the Greater St. Louis area 


without incurring a joining fee. 
• Members may report to the new branch to transfer their membership. 
The 


new branch will process the change. 
• New membership cards are not necessary. 
• The Membership Secretary at the new branch will fax the transfer form 
to 


the old branch. 
• For full members transferring to a YMCA out of the St. Louis area, the 


Service Center staff member will complete an out of state transfer 
letter. 


f) Membership Refunds 
• Memberships are non-refundable. 
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D. 


• Branch executives can approve membership refunds in extreme cases 
of dissatisfaction, member relocation or emergency and according to 
the Missouri law that provides a three-day cooling off period for a new 
purchase. 


g) Staff Memberships 
• Full time staff receives a Metro Household Membership. 
• Part time staff will receive an Adult Full membership at their branch. 


Substitute staff will receive the same membership if they work a 
minimum of one shift every thirty days. 


• Part time staff may pay the difference between an adult and household 
membership to upgrade to a household. They may also pay the 
difference to upgrade to a Metro membership. For complete 
membership and program benefits, see the Employee Handbook. 


h) Membership Cards 
• Membership cards are issued at the full membership registration to 


members 13 years and over. 
• All members must present the membership card for scanning when 


entering the facility. 
If the card is lost there may be a replacement fee. Sell in member 
management computer system under Sell Others and fill out the 
change form. 


i) New Member Procedures 
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• Have them fill out the enrollment form. 
• Check to see if they have filled out everything necessary on the form 


(name, address, phone, employer if any, emergency contact, birthday, 
family members birth date, bank or credit card info, and draft date.) 


• If they leave the email line blank, ask them if they have one, letting 
them know we may use it to send member new and information. We 
do not sell our lists to companies or other organizations. 


• Ask them which method of payment they will be using - bank draft, 
credit card or one year in advance. Members are drafted on either the 
1st or the 15th of every month. 


• Continuous memberships are prorated from the date of purchase to 
the date of the first draft. The monthly fee for the membership is then 
computed and collected automatically by EFT. The continuous 
membership cycle is issued on the 1st or 15th of the month and the 
customer will have their choice for the EFT date. 


• New memberships are entered into the Member management 
computer system and receipted by the Member Services Associate at 
the point of sale. 


• Fixed term memberships are paid in full and will be renewed upon 
expiration. 


• The Membership Secretary will review all memberships to verify the 


D-8 







#6643437 


amount paid and that all account numbers are entered correctly. 
• All memberships with financial assistance are entered in the system as 


fixed term. If the member wishes to pay monthly, EFT billing may be 
set up. 


• For household memberships, make sure the persons listed are 
legitimate. 


• In the box in the right hand corner, fill in the amount paid that day, 
receipt number, how they paid (check, cash etc.) 


• If the member is part of a corporate membership agreement, the 
corporation information must be filled out. The member must show a 
company ID or paycheck stub to prove his/her employment for the 
corporation joining fee discount. 


• For a senior membership, the member has to be 62 or older to qualify. 
Issue the member a receipt from Member management computer 
system. 


• Make a membership card for each person 13 years of age and over 
who is present and included on the membership. 


• Give the new member a membership handbook and explain to them 
the branch guest pass policies. 


• Sign the new member up for a fitness orientation. Give them a 
reminder with all the necessary information (date, time etc.) Place 
enrollment form and any other needed paperwork in the designated 
box for the membership secretary. 


j) Membership Renewals 
• Fixed-term members will receive an invoice 30 days prior to their 


anniversary date that allows renewal payment by mail. 
• Members will complete a membership renewal form. The Member 


Services Associate will receipt the annual renewal amount and 
complete the Membership Renewal Form. 


• Fixed-term renewals are paid in full by cash, check or credit card. 
• Fixed-Term members will have a 60-day grace period to renew their 


membership before the joining fee will be charged. 


k) Membership Change Form 
• ALWAYS INCLUDE MEMBER'S NAME, MEMBERSHIP NUMBER, 


DATE, THE MEMBERS AND YOUR SIGNATURE AT THE BOTTOM. 
• FORMS ARE USED WHEN THERE ARE ANY CHANGES IN: NAME, 


ADDRESS, PHONE, MEMBERSHIP TYPE (GROUP, FAMILY, 
INDIVIDUALS, ETC.) BANK ACCOUNT, CREDIT CARD ACCOUNTS, 
AND DRAFT DATE. FOR ANY OF THESE CHANGES, THE 
MEMBER'S SIGNATURE IS REQUIRED AT THE BOTTOM. THE 
CHANGE FORMS ARE ALSO USED TO RECORD RENEWALS AND 
TO ORDER NEW CARDS. A SIGNATURE IS NOT REQUIRED FOR 
THE LAST TWO ITEMS. 


• ALSO, ANY OF THE ABOVE CHANGES THAT REQUIRE A 
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SIGNATURE NEED BE DONE WITH THE PERMISSION OF THE 
PRIMARY MEMBER. 


I) Membership Terminations 
• All membership terminations must be in writing by letter, e-mail, fax or 


in person. No telephone terminations will be accepted. Ask all 
members calling by phone to send a fax (and mail their membership 
cards) or a letter (including their membership cards), and we will 
terminate the membership after the fax or letter is received. 


• If a member requesting to terminate their membership comes into the 
facility, a Member Services Associate will ask the member to complete 
a termination form. After the member completes the form, staff will tear 
off the bottom portion and give to the member. All membership cards 
will be collected from the member. If there is any time left on the 
membership, temporary membership cards may be issued. 


Ill. Program Registration 
a) Class Registration 


• Full members may register for programs in person, mail, telephone or 
fax with a credit card or online. 


• For online registration, members must use the primary member's 
access number on the membership card. Non-members who wish to 
register on-line will need to get an access number from you. See your 
supervisor for details. 


• There are seven regular sessions a year. Sessions usually last 7 
weeks. 


• Registration usually occurs at least two weeks prior to the start date of 
the session. 


• Members may register one week prior to non-members. 
• Member Services Associates will register the program participants in 


Member management computer system. A copy of the receipt should 
be given to the program participant. 


b) Telephone registrations require a credit card payment processed by 
Electronic Fund Transfer. 
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• Telephone payments by credit card should be processed with EFT 
billing. EFT billing should be set up to be paid on the same date of the 
process. The credit card payment will be completed the next day, 
except during monthly memos sales. If memo sales are in process 
there may be a one or two day delay when the payment will be 
completed. The transactions will always be submitted before the end of 
the month. The EFT authorization will be required for day camp and 
childcare. 


• SS#, checking account#, credit card number must be crossed out with 
a black marker and or stored in a locked filing cabinet. 


• Medical records for day camp/resident camp must be stored in a 
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a) 


locked filing cabinet. 
• Medical records, school records, parent information must be stored in 


a locked filing cabinet. 


c) Mail-In Registrations: 
• Payments by check and credit card are accepted for mail-in 


registrations. 
• Someone other than the employee who is responsible for processing 


customer payments and for reconciling the daily cash and credit card 
receipts should open the daily mail to segregate the payment handling, 
receipting and reconciliation functions. 


• The employee who opens the mail should endorse the checks the 
branch depository stamp to prevent un-deposited checks from being 
used for unauthorized purposes if lost or stolen. Unprocessed mail 
payments are to be locked in a cash drawer or secured in the safe to 
safeguard against losses from thefts and misappropriations. EFT 
billing should be used for mail-in registrations paid by credit card. 


d) Employee Program Registrations 
• Employees may register for programs and received an adjusted rate 


according to the employment status. Employees should seek another 
staff member to register for the program. Employees should not 
process their own registrations. 


V. RMOD 
a) Relationship Manager on Duty (RMOD) Staffing for Coverage: 


• Is the Go-To person for member concerns and emergencies. 
• Is in the facility from open to the close. 
• Is the relationship builder of staff as well as members and should be 


out of the office and in the facility connecting with members and staff. 
• The RMOD name/picture will be prominently displayed at the service 


center. 
• Schedule will be posted in the pass-a-long daily for reference. 
• Should be scheduled during holidays or other times when the facility is 


open and directors are not in the facility. 
• Will have a shift schedule in the flip-flop book for staff reference. 


b) Accidents/Incidents 
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• IF AN ACCIDENT OR INCIDENT HAPPENS DURING YOUR SHIFT, 
COMPLETE THE INCIDENT FORM, AND CONTACT THE 
RELATIONSHIP MANAGER ON DUTY. 


• PLEASE REFER TO YOUR BRANCH EMERGENCY PROCEDURES 
FOR RESPONSIBILITIES IN THE CASE OF AN EMERGENCY. 
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c) Situations/Questions 
• THE MEMBERSHIP SERVICES ASSOCIATE SHOULD ANSWER 


MEMBERSHIP QUESTIONS AND OTHER DEPARTMENTAL 
QUESTIONS AS MUCH AS POSSIBLE, ALL OTHER QUESTIONS, 
CALL RELATIONSHIP MANAGER ON DUTY. 


• THERE IS A RELATIONSHIP MANAGER ON DUTY ON DUTY FOR 
EACH NIGHT OF THE WEEK AND ON THE WEEKENDS. PLEASE 
CHECK THE SCHEDULE. 
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EXHIBITE 


DEFINITIONS AND CALCULATION EXAMPLES FOR 
ADMINISTRATIVE SERVICES FEE, OPERATING SUBSIDY AND RESERVE 


ACCOUNTS, ETC. 


Administrative Services Fee Example: 


The Administrative Services Fee will be calculated on all Facility Revenues attributable 
to the Carondelet Park Facility. For example, ifthe total Facility Revenue in Year 1 is 
$915,000, the calculation would be as follows: 


Total Revenue: 
Percentage: 
Administrative Services Fee: 


$915,000 
10% 


$91,500 


The Administrative Services Fee will be earned and calculated by the YMCA on a 
monthly basis. 


Facility Revenue shall have the meaning ascribed to that term in Article 2 of this 
Agreement. 


Facility Expenditures shall mean all expenditures incurred, including any Major Capital 
Improvements, by the YMCA at the Facility as required hereunder and all expenditures 
that are incurred at the Facility, the Administrative Services Fee and Pre-Opening 
Expenditures. Facility Expenditures include, but are not limited to, salaries and wages, 
employee fringe benefits, payroll taxes, contract services, supplies, telecommunications, 
postage and shipping, occupancy, program rental fees, electricity, gas, propane, water, 
sewer, contract cleaning, insurance, workers compensation, audit and legal fees, capital 
leases, operating leases, capital expenditures, equipment rental and repair, promotion and 
publications, travel and transportation, employee trainings and conferences, and 
membership dues. 


Operational Surpluses/Losses shall mean the amount calculated by taking the Facility 
Revenues and subtracting all Facility Expenditures (including the Administrative 
Services Fee). Ifthere is more revenue than expense, the result is an Operational Surplus. 
If there is more expense than revenue, the result is an Operational Loss. 


Facility Break-Even shall mean the event when the Facility Revenues equal or exceed 
the Facility Expenditures. The break-even calculation includes the Administrative 
Services Fee as a Facility Expenditure. 


Major Capital Improvements shall mean any expenditure relating to building or 
equipment cost that must be recorded as an asset in financial statements in accordance 
withGAAP. 
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Operating Subsidy shall mean the amount calculated as follows: an amount up to, and 
not to exceed, $1,100,000 of Operational Loss in any City Fiscal Year. 


For example, ifthe total projected Operational Loss in Year 1 is $9,150, the Operating 
Subsidy would be $9,150. If the total projected Operational Loss is $2,000,000, the 
Operating Subsidy would be $1,100,000. 


Note: The City Subsidy required is limited to the lesser of the maximum City Operating 
Subsidy of $1,100,000 or the actual Operational Loss. 
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EXHIBITF 


LIST OF ENVIRONMENTAL REPORTS 


NONE 
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EXHIBIT G 


FORM OF MEMORANDUM OF LICENSE/AGREEMENT 
(And Certain YMCA Option and First Refusal Rights Thereunder) 


Space Above for Recorder's Use Only 


DOCUMENT COVER SHEET 


TITLE OF DOCUMENT: 


DATE OF DOCUMENT: 


GRANTOR: 


GRANTOR MAILING ADDRESS: 


GRANTEE(S): 


GRANTEE MAILING ADDRESS: 


LEGAL DESCRIPTION: 


FACILITY OPERATING AND 
COOPERATIVE AGREEMENT 


CITY OF ST. LOUIS, MISSOURI 


Department of Parks, Recreation and Forestry 
5600 Clayton Avenue 
St. Louis, MO 63112 


YMCA OF GREATER ST. LOUIS 


1528 Locust St. 
St. Louis, MO 63103 


See attached Exhibit A 


REFERENCE BOOK & PAGE: N/A 
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MEMORANDUM OF FACILITY OPERATING AND COOPERATION 
AGREEMENT 


THIS MEMORANDUM OF LICENSE/AGREEMENT (the "Memorandum"), 
dated as of __ , 200 __ , by and between the City of St. Louis, Missouri (the 
"City), a constitutional charter city of the state of Missouri with a mailing address as set 
out below and the Young Men's Christian Association of Greater St. Louis (the 
"YMCA"), a Missouri nonprofit corporation with a mailing address as set out below. 


WITNESSETH: 


WHEREAS, the parties have executed and delivered that certain "Facility Operating and 
Cooperative Agreement" dated __ (the "Agreement"), pursuant to which the City and 
SLMFC has granted to the YMCA a license to operate the real property described on 
Exhibit A attached hereto and made a part hereof (the "Premises"); and 


WHEREAS, the parties wish to give notice thereof and of certain option and first refusal 
rights of the YMCA thereunder by recording this Memorandum in the office of the 
Recorder of Deeds for the City. 


NOW, THEREFORE, in consideration of the aforesaid Agreement, the parties hereby 
agree as follows: 


1. License. The Premises has been and is hereby licensed by the City to the YMCA 
for the purpose of the management and operation of a public recreation center owned by 
the City, to be operated by the YMCA to provide family exercise, recreation, and sports 
programs similar to those provided by the YMCA at similar facilities in the St. Louis 
metropolitan area, all pursuant to and in accordance with the Agreement. 


2. Term. The term of the Agreement is effective upon execution by both Parties but 
the initial term of this Agreement for purposes of the licensing of the use of the Premises 
from the City to the YMCA shall commence as of the date that possession of any portion 
of the substantially completed Facility has been delivered to the YMCA (the 
"Commencement Date") and shall expire as of midnight fifteen (15) years thereafter. 
The YMCA has the right to extend the term of the Agreement up to three (3) successive 
option periods often (10) years each, subject to the terms and conditions of the 
Agreement. 


3. Certain First Refusal Rights of YMCA. The YMCA has certain rights of first 
refusal to operate, license, lease and/or use the Premises at times hereafter upon the terms 
and conditions contained in the Agreement. 


4. Other Terms. The Agreement contains terms and conditions which are not fully 
set forth herein, and the purpose of this Memorandum is to (a) put all persons and entities 
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on notice that the YMCA has acquired certain rights in and to, and with respect to, the 
Property, and (b) impose a duty upon others to make inquiry as to the provisions ofthe 
Agreement relating to such YMCA rights with respect to the Premises. Inquiries should 
be directed as follows: 


If to the City: 


If to the YMCA: 


St. Louis City, Missouri 
Department of Parks, Recreation and Forestry 
5600 Clayton Avenue (in Forest Park) 
St. Louis, Missouri 63112 
Attention: Director 
Fax No. (314) 535-3901 


YMCA of Greater St. Louis 
1528 Locust St. 
St. Louis, Missouri 63103 
Attention: President 
Fax No.: (314) 436-1901 


5. Release. The YMCA and the City by their signatures below agree to reasonably 
cooperate with each other in preparing and recording a "Release" of this Memorandum 
upon the satisfaction, expiration and/or other termination of the YMCA Initial Term, 
option and first refusal rights under the Agreement. 


6. The Agreement. Nothing herein contained shall amend, modify or otherwise alter 
the terms, covenants and conditions contained in the Agreement, the terms of which shall 
be controlling. 


7. Counterparts. This Memorandum may be executed in any number of counterparts 
and by the different parties hereto on separate counterparts, each of which, when so 
executed, shall be deemed an original, but all such counterparts shall constitute but one 
and the same instrument. 


[SIGNATURES ON FOLLOWING PAGES] 
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IN WITNESS WHEREOF, the parties have executed this Memorandum of 
License/ Agreement as of the day and year first above written. 


CITY OF ST. LOUIS, MISSOURI 


By: _____________ _ 


Attest: _______________ _ 


Approved as to Form: __________ _ 


City Counselor 


YMCA OF GREATER ST. LOUIS 


By: ---------------
-----, Chairman, Board of Directors 


Attest: _______________ _ 


----------, Secretary 
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STATE OF MISSOURI ) 
) ss 


CITY OF ) 


Before me, the undersigned, a Notary Public of the State and City aforesaid, 
personally appeared , with whom I am personally acquainted (or 
proved to me on the basis of satisfactory evidence), and who, upon oath, acknowledged 
herself or himself to be the __ and being authorized so to do, executed the foregoing 
instrument for the purposes therein contained. 


Witness my hand, at office, this ___ day of _____ , 200 __ . 


Notary Public 
(Type, Print or Stamp Name ofNotary) 


My Commission Expires: 
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STATE OF MISSOURI ) 
) ss 


CITY OF ) 


Before me, the undersigned, a Notary Public of the State and City aforesaid, 
personally appeared , with whom I am personally acquainted (or proved 
to me on the basis of satisfactory evidence), and who, upon oath, acknowledged herself 
or himself to be the Chairman of the Board of Directors of the Young Men's Christian 
Association of Greater St. Louis, the within named Missouri nonprofit corporation, and 
that she or he, as such Chairman, being authorized so to do, executed the foregoing 
instrument for the purposes therein contained. 


Witness my hand, at office, this ___ day of _____ , 200 __ 


Notary Public 
(Type, Print or Stamp Name ofNotary) 


My Commission Expires: 


Attach: Exhibit A - Legal Description of the Premises 


[Note: Attach "Cover Page" for Recorded Missouri Real Estate Documents Before 
Recording] 
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O'Fallon Park Recreation Complex 
Monthly YMCA Membership Rates 


2012 
Proposed Rates 


One-Time 


Membership Type City Resident Non-Resident Joining Fees 
Non-Resident 


rvoung Adult $33.00 $39.00 $20 


Metro Young Adult $47.25 $47.25 $20 


Senior $39.60 $46.80 $40 


Metro Senior $56.70 $56.70 $40 


Adult $44.00 $52.00 $40 


Metro Adult $63.00 $63.00 $40 


Senior Household $57.60 $70.20 $80 


Metro Sr. Household $77.40 $77.40 $80 


Single Parent Household $57.60 $70.20 $40 


Metro Single Parent H'hold $56.70 $75.60 $80 


Household $64.00 $78.00 $80 


Metro Household $86.00 $86.00 $80 


One-Time 


Joining Fees 
City Resident 


Free 
$20 


Free 


$40 


Free 


$40 


Free 


$80 


Free 


$80 


Free 


$80 


Membership rates for residents and non-residents at the O'Fallon Park Recreation 
Complex of the City of St. Louis are shown above. A Metro membership entitles a 
member access to any of the facilities of the YMCA of Greater St. Louis. The one-time 
joining fee, as it may be changed by the YMCA from time to time, is paid once upon 
purchasing a membership at a YMCA facility and will not be incurred again unless a 
member lets their membership lapse for more than 60 days. 


For those not wanting a full year membership, the O'Fallon Park Recreation Complex 
will offer two specialized, three month membership categories: a summer sampler that 
includes use of the outdoor pool and a different three month membership that can be 
taken during the rest of the year. 


The summer sampler program is for both City and non-City residents, and is for the three 
summer months. Payment must be made in full upfront. 


The 3 month program is for City residents only who wish to join for a period of three 
non-summer months. Payment can be made either in full upfront, or in three monthly 
installments. 
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Membership rates for the two special programs are 
shown below: 


Summer Sampler Fee Structure 


City Non-
Resident Resident 


Student $109 $118 


Adult (age 
19+) $142 $166 


Household (5) $202 $244 
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Non-Summer Three Month Fee Structure 


( City Residents Only) 


If Upfront If Monthly 


Student $99 $40 


Adult (age 
19+) $132 $50 


Household (5) $192 $70 







EXHIBIT I 


PRELIMINARY LIST OF WELLNESS EQUIPMENT AND OTHER 
FURNITURE AND EQUIPMENT 
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Directors Office #207 $7,000 
General Office Furniture 
Support Office x2 #206/207 A $22,000 
General Office Furniture 
Two per office 
Main Admin Area #204 $17,000 
General Office Furniture 
Divide x5 
Main Reception #205 $1,500 
Seating 
Work/Break Room #209 $1,500 


Table and chairs 
Police #211 $5,000 


General Office Furniture x2 
Control desk #201 $3,500 


Seating 
Natatorium Office #1 04 $6,000 
Natatorium First Aid #1 03 $5,000 
Office furniture, table and cot 
Natatorium Pool Staff #1 02 $800 


Table and chairs 
Fitness Control Desk #1 08 $250 


Seating 
Pool House Control #PA101 $11,000 


Office furniture x2 
Pool House Employee Lounge #PH102 $800 


Table and chairs 
Pool House Work Room $800 


Table and chairs 
Class Room #216 $12,000 


Desk and filing cabinets 
8 tables with chairs 
Seniors Room #225 $14,000 
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FITNESS 
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Lounge Seating, table and chairs 
Multi-Purpose Room x3 
18 tables with chairs 
Lobby #201 
Seating, Literature Racks, etc. 
Viewing Area #202 
Tables and chairs 
Pantry #223A 
Storage shelves 
Storage Rooms x8 
Storage shelves, cabinets and safe 
Maintenance/Storage #120 
Storage shelves, cabinets, work table, 
etc., desk and filing cabinets 
Child Watch Furnishings 


Cardia 
Strength 
Plates & DBs 
Class Equipment 


Aerobics #118 
Stereo system 
Gym #109 
Stereo system 
Multi-Purpose 
Stereo system 


Total for Furnishings 


Total for Fitness 


Total Communication/Stereo Equip 


I-3 


$8,000 


$12,500 


$7,500 


$2,000 


$4,000 


$6,000 


$24,000 


$172,150 


$84,027 
$10,638 
$25,000 


$119,665 


$5,000 


$5,000 


$0 


$10,000 







Washers x2 
Dryers x2 


Total Washers/Dryers Equip 


Outdoor Aquatics Equipment 
Indoor Aquatics Equipment 
Furniture, plastic 


Total for Aquatics 


AERIA~~~EQUI.PMENT 


NIISCE 
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Man Lift- 30 feet 
Associated Ladders 


Computers 
Computer Accessories 
Phones 
Time & Attendance 


Total for Aerial Equip 


Video Surveillance System 
Total for Aerial Equip 


Fire Extinguishers x21 
Maintenance Equipment 
Hand/electric tools 


I-4 


$12,000 
$11,000 


$23,000 


$29,088 
$23,514 


$4,000 


$56,602 


$7,000 
$5,500 


$12,500 


$7,115 
$15,308 
$15,000 
$20,000 
$57,423 


$3,000 
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Housekeeping Equipment 
Maid carts x4 
Floor vacuums x6 
Mop buckets x6 
Slow speed burnisher (200 rpm) 
High speed burnisher (1,500 rpm) 
Propane burnisher 
Battery operated auto scrubber 
Battery operated carpet extractor 
Pull behind carpet extractor 
Pool chemical crocks/pumps x2 
AED/Oxygen 
Pool Robot vacuums x1 
Miscellaneous Office Supplies 
Staplers, calculators, etc. 
Miscellaneous Building Supplies 
Bulletin boards, etc. 


Total Miscellaneous 


GRAND TOTAL 


I-5 


$800 
$3,500 


$200 
$1,800 
$2,500 
$6,500 
$7,500 
$7,500 
$3,000 


$1,500 
$5,750 


$0 


$5,000 


$48,550 


$499,890 







STATE OF 
--------


COUNTY OF __________ _ 


EXHIBIT J 


) 
)SS. 
) 


AFFIDAVIT 


Before me, the undersigned Notary Public, personally appeared 
__________ (Name) who, by me being duly sworn, deposed as follows: 


My name is (Name), I am of sound mind, capable of 
making this Affidavit, and personally acquainted with the facts herein stated: 


I am the ______ (Position/Title) of __________ . (Contractor) 


I have the legal authority to make the following assertions: 


1. (Contractor) is currently enrolled in and actively 
participates in a federal work authorization program with respect to the employees 
working in connection with this Agreement, as required pursuant to Sections 
285.525 through 285.555 of the Revised Statutes of Missouri 2000, as amended. 


2. Pursuant to Sections 285.525 through 285.555 of the Revised Statutes of Missouri 
2000, as amended, (Contractor) does not knowingly 
employ any person who is an unauthorized alien in connection with this 
Agreement. 


Affiant 


IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my 
official seal this ___ day of , 20_ 


Notary Public 


My Commission Expires: 
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